December 23, 2005

To: Jonathan G. Katz, Secretary
The United States Securities and Exchange Commission

From: The Undersigned NYSE Investors

Re: NYSE Separated Option Trading Rights (SR-NYSE-2005-77)
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Introduction

The filing of this comment is the consummation of a process by a group of investors
whose only recourse this seems to be. It is a filing necessitated by the circumstances and
the almost insurmountable (by us) resources of the filing’s object, the New York Stock
Exchange. It is a filing that complements a recent similar filing to the Attorey General
of the State of New York, an authority that considering recent court action of its own, has
shown it has the jurisdiction to investigate such matters.

The undersigned and others are individuals who have invested directly in the New York
Stock Exchange through the purchase of Options Trading Rights. Although the actual
number of those affected is relatively small (estimated between 25 and 50), it is important
to know that the process of investing in the NYSE was open to virtually everyone.

New York Stock Exchange Membership Definitions
A) New York Stock Exchange (with OTR) is a full NYSE membership, allowing the

holder to effect trades in NYSE traded equity, debt and option securities. It also a]lows
the holder to participate in membership votes and is considered an owner of 1/1366™ of
the exchange.

B) New York Stock Exchange (Ex/OTR), like the full NYSE membership except
without the rights to effect trades in option securities.

C) Option Trading Rights (OTR) allows the holder to effect trades in option securities.
The holder has no membership vote or ownership of the physical assets of the exchange.

Preliminary

The purpose of this report is to paint a general picture of the relationship between the
New York Stock Exchange (NYSE) and both its option business participants and the
option industry as a whole, past, present and future. It will reveal an active options
exchange whose participants invested in it, enthusiastically. It will reveal an exchange
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whose participants witnessed it “exit’ the options business, skeptically. It will reveal an
exchange, whose participants waited for its inevitable re-entry into the option business,
patiently. It will reveal an exchange whose participants watched it re-enter the option
business without them, incredulously. It will reveal an exchange that voluntarily became
obligated on a permanent basis to those who invested in it in the past, via SEC approved
changes to its own Constitution (supporting document #1); and an exehange that now
seems to be making efforts to walk away from those obligations. It will reveal an
exchange that is on the verge of a new and exciting future as multi-product, global
exchange but is attempting to go forth into it at the expense of its investors of the past. It
will reveal an exchange whose actions have now brought some of those investors to the
court/regulatory system, albeit reluctantly, as an undesired and last resort.

In April, 2005, The NYSE announced that it was entering into a merger with ARCA/EX,
an electronic exchange in stocks and options. President Thain told a membership meeting
shortly thereafter, that NYSE Ex/OTR memberships would be made whole (they would
not have to complete their seats with OTR’s to participate in the pending deal) and that
NYSE separated OTR owners would have to contact the exchange legal department.
Posting of separated OTR markets, which the exchange had undertaken to do since
September of 1983, ceased on April 25, 2005. A May,26, 2005 memo from President
Thain to the membership stated that all trading rights would be extinguished; that full
seats with and without OTR’s would receive the same consideration; and that separated
OTR owners would not be compensated for their rights to trade NYSE options despite
their being an integral portion of full NYSE memberships; and having been expressly
created to allow the holder to effect option trades under the auspices of the NYSE
(supporting document #2), a business which the exchange was about to re-enter.

History

In September, 1983, the New York Stock Exchange (NYSE) entered the stock option
business by opening the NYSE Options Trading Flpor in part of the exchange complex at
30 Broad Street, New York, N.Y. It was the fifth United States options exchange to
engage in listed options transactions. To staff its new exchange, the NYSE issued option
trading rights (OTR’s) to each of its 1366 equity seat holders. OTR’s were paired with
the equity seats so that the 1366 new OTR holders had the right to conduct an option
business, lease out their OTR, sell their OTR, or do nothing. Most equity seat owners
chose to do nothing, letting their OTR’s lie dormant. The NYSE membership department
was assigned the responsibility of posting bid/offer markets in OTR’s, just as they were
responsible for posting markets in full equity seats (what the NYSE defined as NYSE
Equity Memberships with OTR’s). The membership department was also now charged
with the responsibility of posting markets in NYSE Equity Memberships Ex/OTR (equity
seats with the OTR having been sold by the seat owner). Approximately 25 -50 OTR’s
are currently separated from full NYSE seats, purchased within an approximate range of
$5,000 to $ $65,000. It should be noted that for all practical purposes OTK investors were
subject to the same membership transfer fees, membership dues, regulatory filing
requirements where applicable, and a variety of other exchange member rules and fees, as
were regular members. As an aside, the NYSE was required to register with the SEC as
an options exchange in order to effect options trades under its auspices.



NYSE Seperated OTR’s Page 3 of 9
Background
In 1996, the NYSE announced that it was going to “exit” the option business. Senior
exchange officials explained that the prospect of “side by side” trading (stocks and their
respective options trading next to each other), had been regulated out of legality, so that
combined with a reported negative bottom line to operate the businessy it was no longer
necessary for the NYSE to conduct an options business as a defense.
Deliberations
Throughout the entire process of NYSE’s management’s deliberations on how to dispose
of its option business, a process that seemed to take several months, floor broker-dealers
were briefed on a regular basis. Many wanted the options business to be sold to the New
York Cotton Exchange, a move that would have kept the surviving entity whole,
permanent, with unlimited potential, and in New York City. Evidentially the NYCE was
extremely interested in acquiring the NYSE options business too, as NYCE President, Joe
O’Neil, met Chairman Grasso on at least one occasion. President O’Neil was so certain
that his exchange would be the acquiring entity, in fact, that he told one NYSE floor
participant to “trust him on this one”. In approximately the fall, 1996, there was a
meeting with Chairman Grasso, President Johnston and concerned floor brokers/dealers.
The meeting was held in Mr. Grasso’s office and lasted approximately an hour and
fifteen minutes. The floor broker/dealers were there to urge the NYSE, if its decision to
exit the NYSE was beyond recall, to dispose of the business in a way that would not hurt
the participants or investors either financially or logistically. Of the matters that stood out
at the meeting one was Chairman Grasso’s noting that two broker-dealers “had walked
through that door” (alluding to the door of his office) to express interest in acquiring the
NYSE options business. The Chairman seemed to be underlining the potential of the
business.

Competition for the NYSE options business appeared to become intense among three of
the existing options exchanges. Although the reasoning behind competition among non-
exchanges was understandable, the logic behind the competing of the exchanges was
unclear since all any exchange had to do to acquire the relatively small amount of option
products traded on the NYSE was simply to list them. They chose instead to attempt to
purchase the NYSE’s option business, though. American Stock Exchange President
Ryan, in an apparent effort to tilt the bidding balance in the AMEX’s favor, made at least
one unannounced and unprecedented visit to the NYSE options floor. Currying the good
will of option participants, he must have reasoned, might have been a deciding factor.
President Ryan, in a subsequent meeting with NYSE option floor participants, held in
what is believed to have been the AMEX Board Room, stated “you’re worth more dead
than alive”. The obvious but unasked and unanswered issue that statement raised was that
if the NYSE options business was worth more dead than alive, why were the AMEX the
CBOE, the PHLX, and possibly others pursuing acquisition so aggressively?
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Agreement With The CBOE

The NYSE signed an agreement with the Chicago Board Options Exchange (CBOE) to
“transfer” its options business (supporting documents #3 and #4). In an April 10, 1997
CBOE Circular (#97-19), the CBOE calls the transaction a “Relocation of the NYSE
Options Program to the CBOE” (supporting document #5). When asked about the word
“transfer” at a meeting with NYSE executives and several floor participants in
approximately February, 1997, NYSE Counsel replied that was “just lawyer talk”. It was
probably very innocent but one wonders why it was necessary for the NYSE to continue
a confidentially agreement with the CBOE (3.03 and 4.03 .of supporting document #3).

NYSE Proposed Rule Change

On February 28, 1997, as required by law, the NYSE filed a proposed rule change (SR-
NYSE-97-05) with the SEC that would allow the “transfer” of its options business to the
CBOE. Atrticle 3(A) vi of the proposed rule change required (supporting document #6)
that owners of separated OTR’s to surrender their OTR’s to the exchange in order to be
entitled to participate in the revenues from the newly greated CBOE lease pool. The
CBOE lease pool was a mechanism with a seven year life span, formed in an apparent
attempt to benefit and placate the holders of activated OTR's, both separated and
unseparated from their original equity seats. Had the terms of the lease pool been made
fully known to the participants, it would never have been endorsed. The exchange called
it a “housekeeping” move but that owners of non-separated OTR’s, whether they were to
participate in the newly created CBOE Lease Pool or not, were not being required to do.
When NYSE Counsel was asked about the clause, he replied that no one in senior NYSE
management anticipated the exchange’s re-entry into the option business.

NYSE Proposed Rule Change Withdrawal

Subsequent to opposition being registered with the SEC regarding its proposed
disposition of separated OTR’s, the NYSE reversed its position by stating “although the
exchange believes the surrender of such OTR’s would be a permissible and appropriate
housekeeping measure, it has determined not to require such a surrender as a condition of
participation in the CBOE lease pool” (supporting document #7). The CBOE deal then
proceeded to completion without an OTR surrender stipulation.

OTR’s Defined by Who Owned Them

At around the time of the NYSE option business transfer, the exchange started to
characterize separated OTR’s as “without possible future benefits”. When an OTR was
paired with a NYSE membership or when it was being used to describe what a
membership lacked (Ex/OTR), no such distinction was made. The OTR, then, varied in
nature according to who owned it.
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Track Record

In his 11/29/05 letter to New York Supreme Court Judge Charles Ramos (supporting
Document #12), NYSE Counsel, Paul Vizcarrondo, Jr. seemed to highlight by
implication, the exchange’s unsuccessful “track record of entering new businesses on its
own”, but unknowingly fails to mention the apparent lack of constructive focus directed
to its option division at the time, a phenomenon that seemed to have been widely
recognized among the members of the floor community and was evidenced by the
relatively scant resources devoted to its option division’s advancement. To counter the
proposition that the NYSE exited the option industry due to a lack of potential business
or a lack of administrative talent, one only need observe the experience of the NYSE’s
two options administrators. To their credit they went on to found what is now one of the
two busiest option exchanges in the country, the International Securities Exchange (ISE),
the introductory announcement of which was made in the fall of 1998.

Exit and Entry
In terms of unrealized potential and lost livelihood for investors of both regular

memberships and OTR’s, as well as broker-dealer participants who could not relocate to
the CBOE, the NYSE’s exit and entry into the option business has been costly.
Circumstances might have been different for them if the exchange had the occasion to
gather those who would shortly evolve into principals of the forming ISE. It was also
unfortunate for them considering that in 1997 the exchange had an established
mechanism for operating an options exchange and the talent to administer and grow it.
Additionally regrettable for them was that the exchange did not have access to the data it
now has as exhibited by its chief economist’s October 18, 2005 testimony before a Senate
Banking Subcommittee (supporting document #11) supporting its existence in the option
business. Making it a double-edged hardship for them was the NYSE’s current potential
willingness to acquire the ISE (according to a recent deposition of NYSE Director, Edgar
S. Woolard, Jr., the ISE was the Big Board’s current first pick, see Supplemental
Document #13).

Tangentially, Chairman Grasso told the Wall Street Journal in May, 1999 that the options
business had changed dramatically since the Big Board sold its small options operation to
the CBOE in 1997. He added that at that point, the NYSE had made no decision to re-
enter (supporting document #8).

Relevant Rules, Filings, Registration, and Contracts
Some of the sections of the NYSE Constitution, Rules, and Proposed Rule Changes that

discuss or relate to OTR’s are: 1) Rule 795(j)(iv) ,2) Article XIII of the Constitution that
was in effect at the time of the issuance and activation of OTR’s; 3) the NYSE Proposed
Rule Change that mandated separated OTR surrender, subsequently withdrawn. The rule
that the SEC finally did approve (SEC Release No. 34-38542 of 4/23/97), although the
requirement that OTR’s be surrendered was absent, had the NYSE describing all OTR’s
has having “only speculative value at the conclusion of the transfer ..”’; 4) the NYSE’s
Proposed Rule Change on November 1, 2003 relating to protection of investors; 5) the
NYSE was, according to it transfer agreement with the CBOE, expressly allowed to
re-enter the options business; 6) the current NYSE Constitution and Rules continue to
describe the exchange’s operation of an option business; and 7) in accordance with
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federal regulation, the NYSE maintained an options exchange registration with the SEC
during the time it conducted an options business but seemed to have found it necessary to
maintain that registration even years after its exit from the business.

1) Rule 795 (j)(iv) the Board of Directors may dispose of the OTR in accordance with
provisions of Section 6 of Article X of the Constitution.

(Examination of the provisions of this rule clearly shows that it relates solely to
delinquent fee accounts.)

2) Article XIII of the NY'SE Constitution of the 1980°s, 1990’s and later (it is difficult to
discern the exact time frame due to the way Article XIII is currently published; see
supporting document #9) seems to be a binding contract entered into by the NYSE with
investors in Option Trading Rights (supporting document #1). The statement therein that;
“The Board of Directors may, by the affirmative vote of a majority of directors then in
office, adopt, amend and repeal such rules as it may seem necessary or proper relating to
option rights holders ... ” offers no justification for the elimination of an entire group of
investors in the institution as being necessary or proper.

3) The original clause of the Proposed Rule Change (SR-NYSE-97-05) that would have
eliminated separated OTR’s was prudently withdrawn by the exchange in 1997
(supporting document #7). It must be assumed the exchange recognized that faced with
the prospects of meager CBOE Lease Pool revenues or the vast OTR potential from the
exchange’s inevitable re-entry into the business, OTR investors would have opted for the
latter. The exchange has recently declared that it has unilaterally decided to consider
CBOE Lease Pool revenues* full and forced compensation for separated OTR’s. That
declaration only seemed to highlight the irony of the NYSE issuing its 1997 market
prediction regarding the “speculative value” of OTR’s since it was neither accurate nor
appropriate, especially for an institution that owes its very existence to the process of
investing/speculating by small investors and whose function it is to regulate the advice
given by companies regarding investments in their own companies. In addition, “all
OTR’s” seemed to have been arbitrarily assigned differing values according to who
owned them and those values were at odds with, until the April 25, 2005 “delisting”, the
NYSE’s own posted market in them.

* The total revenues to CBOE lease pool participants in its seven year life were $34,293, an amount that
would be considered high, relative to the approximate 38,400 in revenues that were derived from a
participant leasing out an OTR on the NYSE during the previous seven year period. The 334,293 figure
would be considered significantly low, however, relative to the going market lease rate for CBOE trading
permits, an example of which were CBOE trading permits deriving $4,000 per month in the spring of 1998
while CBOE Lease Pool Permits, that enabled the lessee to access the same options markets, were being
leased out for 3500 per month. More importantly, as the facts and history indicate, is that the $34,293
number was both decidedly low and clearly unwanted if it meant OTR investors were to forfeit their rights
on the NYSE or whatever it was to become at the time of its inevitable re-entry.
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4) The exchange’s own proposed rule change regarding their function as an insurer of
fairness in markets:
File No.NYSE-2003-34 Release 34-48764 11/1/2003

the requirement under section 6(b)(5)5 that an exchange have rules that are
designed to prevent fraudulent and manipulative acts and practices, to promote just
and equitabte principles of trade, to remove impediments to, and protect the
mechanism of a free and open market and, in general to protect investors and the
public interest. e

5) Through a clause in its agreement with the CBOE, the NYSE was expressly permitted
to re-enter the option business at will (supporting document #3).

6) Article VII, Section 4 of the NYSE Constitution continues uninterruptedly to date (to
the best of our knowledge) to describe how options contracts “occurring on the
exchange” shall be treated. Also, NYSE Rules 700-795 continue uninterruptedly to date
(to the best of our knowledge) to set forth procedures for effecting option trades on the
NYSE.

7) A telephone call to the SEC in 2000 revealed that the NYSE had not yet surrendered
its official option exchange registration, the assumption being that the registration
continues to be in force to date.

- i o
Management’s stated aim in 1997 was to exit the option business so that it could focus on
its “core equity business”. In a world of imminent globalization, however, one stop
shopping, 24 hour trading and intense option industry expansion, (prospects that the
NYSE should have been in a much better position to see than most), the exchange

seemed to proceed curiously into its future employing a strategy that lacked a line of
multiple financial products.

Conclusion

The NYSE’s April, 2005 announcement of its re-entry into the options markets validates
the reasoning behind OTR owners’ long term OTR investment decisions. This report
calls into question, among other issues, the exchange’s interpretation of the implied
contracts into which it entered with Option Trading Right investors during its 13 % year
option business first phase and its interpretation of their uninterrupted validity now that
its “exit’ from the business is coming to its predictable conclusion.

It should be noted that OTR investors do not expect to participate in the ARCA
cash/stock distribution offered to regular members, presumably for their share in the
physical assets of the exchange. If regular members opt to surrender their equity and
option trading rights as a precondition thereof, that is their prerogative. OTR investors, on
the other hand, expect, as they have been saying unofficially since the 1980’s and
officially since their 1997 refusal to surrender their OTR’s, that their original investment
in the rights to effect option trades on the NYSE or whatever it was/is to become by
merger, acquisition, or both, afford them just that .... the full rights to trade all options
under the auspices of the NYSE or its successor entity (NYSE Group in this case),
management’s declaration of “‘extinguishing trading rights” notwithstanding. The
legitimacy of the claim that the NYSE is becoming the NYSE Group and is therefore
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released from its obligations is an argument that will have to be decided by the SEC
and/or the courts but that concept raises a variety of serious issues regarding adherence to
the letter versus the spirit of the law. Also to be similarly resolved, if other separated
OTR factors don’t prevail as dominant, is the existence or even necessity of precedent of
trading rights of an acquiring exchange converting to trading rights on the acquired
exchanges. It is noteworthy that whether the NYSE/ARCA deal consummates or not is
irrelevant since the exchange has publicly declared its intention to achieve growth by re-
entering the option business. The undersigned fully anticipate the NYSE to continue
along its evolving path of exchange acquisitions to achieve its goals.

Statement

On April 1, 2004, NYSE President Thain announced that he would present the idea of re-
entry into the options business to the Board of Directors. Since then he has made several
public comments about how NYSE growth would be enhanced by new products such as
options. President Thain is correct in his assessment. OTR investors recognized the
combination of options growth and the NYSE name a$ being a worthy investment when
they bought their OTRs in the 1980’s. OTR investors recognized the combination of
options growth and the NYSE name as being a worthy investment when they bought their
OTR’s in the 1990’s. OTR investors recognized the combination of options growth and
the NYSE name as being a worthy investment when they filed SEC comment letters in
1997 pressuring the exchange from forcing the surrender of separated OTR’s. OTR
investors recognized the combination of options growth and the NYSE name as being a
worthy investment when from the time of President Thain’s April 1, 2004 announcement
until now they were unwilling to show an offer at any price in the official NYSE posted
OTR market.

Reading what the newly formed NYSE Group expects to accomplish is almost like
reading an outline of the business plans of OTR investors. In its zeal to form a globally-
competitive, electronic, securities super market by the ARCA and future acquisitions; the
exchange seems to expect to derive revenues from leasing trading privileges in its
products and expects significant growth in such revenues to come from new products like
options. It almost seems like the exchange is attempting to force its investors out so that it
can assume their businesses.

OTR buyers were small investors in an industry with large potential; and in an exchange
with a heretofore long standing good name. They recognized value and the certainty of
options indispensability to an expanding primary market.

It is ironic that a venerable, old institution like the New York Stock Exchange, in whom
the citizens of America and indeed the citizens of the world place their trust on a daily
basis to ensure ultimate fairness in markets, an institution that owes its very existence to
the process of small investors making and executing investment selections, would
endeavor to disenfranchise those who chose to invest in that institution, itself.



NYSE Separated OTR’s 9 of 9

On December 6, 2005 the approximately 1,316 regular members with OTR’s and the
approximately 50 members whose OTR’s had been gifted back to them at the expense of
separated OTR investors, voted to surrender their equity and option trading rights so that
they could participate in the ARCA merger.

Investors in separated OTR’s have made no such surrender and ask the SEC, based on the
issues set forth in this report, to recognize them as the full and rightful trading licensees
of all present and future NYSE option products.

Respectfully submitted,

Andrew Rothlein
Michael Wallach
Gregory Tenbekjian
Ken Marks

Pamela Rothlein
Enid Wallach
Mary Ann May

Investor/Owners NYSE Option Trading Rights
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ARTICLE XIII

OPTIONS TRADING RIGHTS

Sec. 1. A member described in subsection (a) of Section | of Article (X
(including such a2 member who has leased his of her membership as permined by
Secuon 2 of that Arucle) may Yease or ransfzr the right of entering physically upon
the trading floor for the purpose of effecting transactions in options that are from ime
to ime admined (o dealings on the Exchange (the * options trading nght ') (o any
person approved by the Exchange, provided that such member has not previously
leased or transferred such right. The lessee or transferee of such right (the ““options-——

rading right holder™") shall not, by virtue of such lease or qansfer. be 2 memberof the.

Exchange for any purpose of the Constirution or Rules of the Board of Directors but

may maintain lacilities on the rading floor for the cxecution of orders 1o buy and sell .
opuions thal are from time to tme admitted to dealings on the Exchange (" Exchange. -
oplions” )

An options tradirig right holder who has acquired an options trading nght by
wansfer may lease or transfer such nght 10 any person approved by the Exchange

A member described in subsection (a) of Secuon | of Article (X who has leased
or transferred the options wading nght relating to his or her membership shall not,
dunng the term of such Tease or after such ansfer, exercise such nght If a member
descnbed in subsection (a) of Section | of Anticle IX mansfers the options @ading
right refating 10 his or her membership and thereafter transfers such membership as
provided in Anticle X1 unaccompanied by an options trading nght. the ransferee shail
not. as a result of such transfer, acquire an options wading right. Any member
descnbed 1n subsection (a) of Section | of Article IX who has transferred the options

trading right relating to his or her membership. or who has acquired by mansfer such a
membership which does not include an options tading nght. may, if approved by the
Exchange. acquire an options trading right and may thereafter lease or transfer such
nght, either together with or apart from his or her membership.

Except as expressly provided in the lease agreement between a member who has
leased his or her membership as perminted by Section 2 of Article [X (the “lessor)
and a person approved by the Exchange (the “'lessee '), the options trading nght
relating to such membership shall emain with the lessor.




The Board of Directors may, by the affirmative vote of a majority of directors
then in office, adopt, amend and repeal such rules as it may deem necessary or proper
relating to options trading nght holders, the approvai and disapproval thereof, the
transfer or lease of options trading rights, the regulation of the activities and business
associanons of, and the conduct of business by. options trading right holders and
brokers and dealers with which they are associated as partners, officers or employccs.
the 1mposition of charges with respect 1o, and the discipline of, options trading nght
holders and such brokers and dealers, and such other similar maners as the Board
shall deem appropnate.

Sec. 2. The Board of Directors may at any time and from time 10 lime and

subject to such rules as the Board may from uime to ime adopt, issue options trading
nghts 1o any one or more or all persons which are members in good standing of any
natonal secunties exchange regisiered with the Securities and Exchange Commuis-
s10n or contract market designated as such by the Commodity Futures Trading
Commussion. which exchange or market is located in the United States of Amenca;
provided. however, that no such options trading right so issued o any person which 1s
a_ member of the New York Futures Exchange, Inc. shall continue to confer any nght
bevond the third anniversary of the commencement of oading on the Exchange of any
Exchange option and no.other such options trading nght s0.issued [0 any other person
shall continue 10 confer any right beyond the first anniversary of such commence-
menti. Any person 10 which any one or more options trading rights are issued pursuant
10_this Secrion shall be included within the lerm options trading nght holder™ as
defined in Section | of this Anticle. but no such options trading right so issued may be
leascd or transferred by the person to which issued. Notwithstanding the foregoing.,
any person 1o which any option rading right is 1ssued pursuant lo this Section, other
than a natural person, may designate as the nominee of such person a natural person
who 15 approved by the Exchange to exercise the right conferred by such option
trading nght and may change such designation from time to ume, subject 10 the
approval of the Exchange

IThis Arricle XIII had not been approved by the Securities
and Exchange Commission as of Septamber 16, 1983.)
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Date: May 26, 2005

To: NYSE Members and Member Organizations

From: John A. Thain
Subject: NYSE Seat Market and OTRs

As noted previously, in connection with the announced merger with Archipelago, NYSE
memberships will be converted into the right to receive cash and stock in the new holding
company NYSE Group, Inc. This will have the result of extinguishing all existing
trading rights inherent in, or derived from, NYSE memberships — including option
trading rights ("OTRs").

OTRs have conferred no trading privileges since the NYSE closed its options trading
floor in 1997. In addition, as noted, OTRs, along with all other trading rights inherent in,
or derived from, the NYSE memberships, will be extinguished in the merger with
Archipelago. In the transaction with Archipelago, NYSE memberships — with or without
OTRs -- will all receive the same consideration. Separated OTRs will be extinguished
for no consideration. They will have no value.

For further information, please contact Steven L. Fuller, Director-Membership Services

(212.656.207 Vsfoller@nyse.com) or Eileen McFiduff, Senior Membership Coordinator
(212.656.8499/emcelduffi@nyse.com.)
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~ NYSE OPTIONS BUSINESS TRANSFER AGREEMENT, dated as of
February 5, 1997, by and between the New York Stock Exchange,
Inc., a New York not-for-profit corporation (“NYSE”), and the
Chicago Board Options Exchange, Incorporated, a Delaware
corporation (“CBOE”). Capitalized terms not elsewhere defined
herein have the meanings set forth in Article XII.

WHEREAS, NYSE has determined to cease maintaining a
trading facility for transactions in Options and to facilitate
transfer of the options business conducted through its present
facilities (the “Options Business”):;

WHEREAS, CBOE, pursuant to the terms hereof, wishes to
obtain transfer to it of the Options Business;

WHEREAS, CBOE wishes to provide incentive to encourage
certain persons and entities presently engaged in the Options
Business to transfer to CBOE and to continue a business in
options transactions, and wishes to compensate certain persons
and entities instrumental in facilitating operations of the
Options Business; .

WHEREAS, NYSE, pursuant to the terms hereof, wishes tb
facilitate such transfer to CBOE and such other actions by CBOE;
and ‘

WHEREAS, NYSE and CBOE wish to make certain other
business arrangements as set forth in this Agreement;

NOW, THEREFORE, in consideration of the mutual
covenants and agreements set forth herein, and for other good and
valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto agree as follows:

ARTICLE I

CLOSING; PURCHASE
PRICE; AND RELATED MATTERS

1.01 Closing. The Closing shall take place at the
offices of NYSE, 11 Wall Street, New York, New York 10005, or at
such other place, or in such other manner, as NYSE and CBOE
mutually agree, at 9:00 A.M. New York_time, on the Effective
Date. As a part of the Closing, CBOE shall pay, or shall have
paid, to NYSE the Purchase Price in the manner herein
contemplated and CBOE and NYSE each shall execute and deliver the
Operative Documents hereunder and do such other acts and things

S
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‘féquifed to be done by them respectively hereunder at the

Closing.

1.02 Purchase Price. In addition to its other
obligations hereunder, as consideration for the transfer to CBOE
of the Options Business as contemplated hereby, and for the grant
of license pursuant to the License Agreement, CBOE shall pay, at
or prior to the Closing, a “Purchase Price” of $5,000,000, by
wire transfer of immediately available United States funds, as
follows: (1) the sum of $1,200,000 to NYSE, with payment to be
made to such account number or numbers as NYSE shall reasonably .
direct by written notice given to CBOE at least 2 Business Days
before the day of Closing, and (2) the sum of $3,800,000 to be
paid into the escrow account contemplated by the Escrow Agreement
and to be distributed pursuant to the Escrow Agreement.

ARTICLE II

CBOE TRADING PERMITS; NYSE/CBOE OPTIONS FLOOR; AND RELATED
MATTERS

‘ 2.01 Creation of Special CBOE Trading Permit,
NYSE/CBOE Options Floor, and Other Rights. (a) Promptly after
the Execution Date, CBOE shall complete all corporate actions
necessary to amend the CBOE Rules in order to authorize the
special CBOE trading permit (the “Permit”) described in Section
2.02, and otherwise to perform its obligations hereunder, and
shall file such amendments with the Commission under the Act.
CBOE shall use its best efforts to obtain Commission approval of
such amendments and any other Governmental or Regulatory
Authority approvals required to enable it to fulfill its
obligations hereunder.

(b) Periodically, but no less frequently than monthly,
after the Execution Date, and at such other times as NYSE
reasonably requests, CBOE shall advise NYSE of the status of
completion of the NYSE/CBOE Options Floor and the status of the
filings and other matters to be completed by CBOE pursuant to
this Agreement.

(c) The “Effective Date” shall be April 28, 1997, and
both parties agree to use all reasonable efforts to complete all
requisite work and other actions required by them, respectively,
hereunder (including but not limited to construction by CBOE of
the NYSE/CBOE Options Floor) by that date. If (1) due to events
not reasonably within the control of the parties, it is not
possible by the aforesaid date to commence the trading of Options
on the NYSE/CBOE Options Floor or (2) on or before the aforesaid
date, (i) the Commission fails to approve changes to CBOE Rules
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or NYSE Rules necessary to the operation of the NYSE/CBOE Options
Floor, (ii) any other Governmental or Regulatory Authority whose
approval is required to enable CBOE or NYSE to fulfill its
respective obligations hereunder fails to provide such approval,
or (iii) either the Commission or any other Governmental or
Regulatory Authority takes action which precludes closing of the
transaction on the aforesaid date, then the parties shall
communicate reqularly for the purposes of setting another
Effective Date, which shall be set by mutual agreement on the
earliest subsequent date on which the trading of Options can
commence on the NYSE/CBOE Options Floor. NYSE shall use its best
efforts to obtain Commission approval of such amendments and any
other Governmental or Regulatory Authority approvals required to
enable it to fulfill its obligations hereunder. '

2.02 CBOE Trading Permit. Described below are the
characteristics, rights and privileges of the Permit, all of
which shall be irrevocable and not subject to amendment during
the Permit’s term set forth below, except to the extent (1) a
Permit may be revocable pursuant to CBOE Rules and in a manner
consistent with revocability of regular CBOE memberships, or (2)
the revocation or amendment of the terms of the Permit may be
required under rules and regulations of any Governmental or
Regulatory Ruthority applicable to the revocation or amendment of
the rights and privileges of CBOE membership. The Permit shall

(a) have a duration of seven years, commencing with
the Effective Date, with all its characteristics, rights and
privileges to be effective throughout its duration;

(b) subject to applicable provisions of the Act and
CBOE Rules, allow each Permit “Holder” (which term shall
mean the owner or lessee) of the Permit, or nominee of a
Holder as permitted hereby, to act as a Floor Broker or
Market Maker on CBOE in NYSE Options on the NYSE/CBOE
Trading Floor at all times a holder of a regular CBOE
mnembership may act as a Floor Broker or Market Maker on the
Principal CBOE Trading Facility;

(c) Dbe subject, and subject its Holder and any nominee
permitted hereby, to no more than the same obligations of
ownership under the CBOE Rules as are applicable to holders
or nominees of regular CBOE memberships, except as may be
otherwise specifically provided herein and except that CBOE
shall charge no fees in connection with (1) an application
for approval as a Permit Holder or as the nominee of a
Permit Holder arising out of the initial issuance of a
Permit pursuant to Section 2.04 , (2) an application for
approval as a member of CBOE or as the nominee of a member
by a Person who is the initial Permit Holder of a Permit

3
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issued pursuant to Section 2.04 or its initial nominee, and
(3) an application for approval as the nominee of a member
of CBOE by a Person who at the time of such application is
the nominee of a Specialist Firm in respect of a Permit
issued pursuant to Section 2.04;

(d) not be sold, leased or transferred, except as
otherwise permitted hereunder, for the period of one year
after the Effective Date, after which, at the discretion of
the Permit “Owner” (which term shall mean the Person in
whose name the Permit is issued by CBOE), the Permit may be
sold, leased or transferred in the same manner as CBOE
memberships may be sold, leased or transferred in accordance
with CBOE Rules to any Person satisfying the requirements to
be a Permit Holder under CBOE Rules; CBOE hereby agrees to
use its best efforts to maintain a market for the sale of
Permits for the duration of the Permits; any sale not in
violation hereof shall transfer to the purchaser ownership
of and all rights in the Permit, and any lease not in
violation hereof, unless specifically providing otherwise,
shall transfer to the lessee during the lease term all
rights to act as a Floor Broker or Market Maker under, and
as otherwise contemplated by, the Permit:;

(e) allow each Permit Holder, or nominee permitted
hereby, reasonable telephone or other electronic access to
the Principal CBOE Trading Facility for the purpose of
“trading by order” as principal all those classes of Options
that are listed on both NYSE and CBOE on the last trading
day preceding the Effective Date, as set forth in Schedule
2.02(e), which Schedule is subject to amendment pursuant to
Section 13.13;

(f) allow each Permit Holder, or nominee permitted
hereby, reasonable telephone or other electronic access to
the Principal CBOE Trading Facility for the purpose of
“trading by order” as principal all those classes of
Options, other than those referred to in Schedule 2.02(e),
up to an aggregate during any calendar quarter of twenty
percent (20%) of the sum of the Permit Holder’s or nominee’s
total in person contract volume as principal pursuant to
Section 2.02(b) and such Permit Holder’s contract volume
pursuant to Section 2.02(e) during such calendar quarter;

(g) allow each Permit Holder, or nominee permitted
hereby, to qualify and act, in respect of NYSE Options, in
accordance with and subject to the applicable CBOE Rules and
- the limitations of the Permit, as a DPM, Market-Maker or
Floor Broker and in such other capacities as generally are
available to regular CBOE members from time to time; and
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(h) provide such other rights and privileges as CBOE
shall include as a part thereof.

2.03 NYSE/CBOE Options Floor.

(a) Commencing on the Effective Date, CBOE shall allow
trading of NYSE Options under CBOE Rules by Permit Holders and
nominees permitted hereby on the “NYSE/CBOE Options Floor” as

described herein. (A diagram of the presently proposed layout
and location of the NYSE/CBOE Options Floor is attached as
Schedule 2.03(a).) The NYSE/CBOE Options Floor shall be on the

second floor of the building currently housing CBOE’s Principal
Trading Facility and shall be substantially as shown in said
diagram unless otherwise agreed to (1) prior to the issuance of
Permits, by CBOE and a majority of the Floor Committee referred
to below, or (2) after the issuance of Permits, by CBOE after
consultation with Permit Holders or their representatives. CBOE
shall allow a group of no more than 10 representatives of Persons
to whom Permits are proposed to be issued hereunder (which group
NYSE shall assist CBOE to arrange) to provide, until the
Effective Date, general consultation and recommendations in the
design of the NYSE/CBOE Options Floor and the determination of
the systems and facilities available for use thereon (said group
being herein called the “Floor Committee”). CBOE shall provide
the Floor Committee reasonable access to CBOE personnel to
consult and make recommendations in that regard and shall
consider input from the Floor Committee in determining the
ultimate design, systems and facilities of the NYSE/CBOE Options
Floor.

(b) CBOE shall configure the NYSE/CBOE Options Floor
for options trading with trading stations, monitors,
cormmunication systems, television screens for news purposes,
major news wire services and other support facilities which are
of no lesser quality and utility in all material respects to
those now and hereafter used to support Options trading on the
Principal CBOE Trading Facility. Trading systems on the
NYSE/CBOE Options Floor will include, but not be limited to, the
RAES automatic execution system, the electronic book, ILX
displays, hand-held and fixed trading terminals and PAR
workstations for receipt of orders. Other systems that are
generally made available on the Principal CBOE Trading Facility
will concurrently (subject to reasonable time disparities
resulting from differences in the results of pilot programs and
the necessities of phase-in) be made generally available on the
NYSE/CBOE Options Floor.

2.04 Offer and Issuance of Permits to Transferring
NYSE Firms. (a)In the manner herein specified, CBOE shall offer
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to each of the (1) NYSE Specialist Firms, including joint

books, (“*Specialist Firms”) doing business on or through the
options facilities of NYSE on December 5, 1996 (the “Cut Off
Date”), as set forth under Column 1 of Schedule 2.04(a) (1), the
right to receive on the Effective Date (or such later date as may
be permitted hereunder) that number of Permits equal to the
number of NYSE Floor Badges (“Badges”) set forth opposite each
such Specialist Firm’s name under Column 2 of Schedule

2.04(a) (1), subject to fulfillment of the conditions set forth in
Section 2.04(c); and (2) NYSE Non-Specialist Firms, including
sole proprietors, (“Non-Specialist Firms”) doing business on or
through the options facilities of NYSE on the Cut Off Date, as
set forth under Column 1 of Schedule 2.04(a) (2), the right to
receive on the Effective Date (or such later date as may be
permitted hereunder) that number of Permits equal to the number
of Badges set forth opposite each such Non-Specialist Firm’s name
under Column 2 of Schedule 2.04{a) (2), subject to fulfillment of
the conditions set forth in Section 2.04(c) and the additional
conditions set forth in Section 2.04(d). Notwithstanding any
contrary provision of this Agreement, CBOE may not waive any of
the conditions under Sections 2.04(c) or 2.04(d), in whole or in
part, as to any Person without the prior approval of NYSE, which
shall not be unreasonably withheld.

Specialist Firms and Non-Specialist Firms are herein sometimes
collectively called “Firms” and individually called a “Firm”.

(b) Promptly after the Execution Date, CBOE shall
notify each Firm listed on Schedule 2.04(a) (1) or Schedule
2.04 (a) (2) of that Firm’s right to receive a Permit or Permits,
subject to the conditions applicable to that Firm, and, as
promptly thereafter as possible, shall provide to each such Firm
an application form and a complete written description of the
manner in which the Firm can apply for a Permit and in which any
nominee of the Firm can apply in order to represent the Firm on
the CBOE floor as permitted hereby and by the Permit. CBOE shall
fulfill such notification obligation by (1) delivering the
required information to the attention of an Executive Officer or
‘partner at each Firm by hand or by registered or certified mail, .
in either event at the respective address set forth under Column
3 on Schedule 2.04(a) (1) or on Schedule 2.04(a) (2), respectively,
or such other address as NYSE hereafter shall provide, and (2)
upon NYSE’s request, providing copies of such information to NYSE
in legible printed form, susceptible of distribution by NYSE to
the Firms and in sufficient quantity to respond to requests for
such information.

(c) CBOE shall ‘condition issuance of each respective
Permit to a Firm upon (1) the Closing taking place under this
Agreement, (2) the Firm’s (i) having notified CBOE of its
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intention to apply for one or more Permits on or before

February 28, 1997 or such later date prior to the Closing as CBOE
may permit and (ii) qualifying to be a Permit Holder' pursuant to
CBOE Rules, (3) the Firm’s (other than a sole proprietor’s)
designation of an individual nominee, in accordance with Section
2.3 of the CBOE Constitution, pursuant to the CBOE Rules and as
permitted by this Agreement, to represent the Firm with respect
to that Permit, (4) the Firm’s nominee for that Permit qualifying
to be a Permit Holder pursuant to CBOE Rules, (5) a Badge being
in effect on behalf of the Firm on the last trading day preceding
the Effective Date which Badge has not been attributed to any
other Permit, (6) CBOE’s receipt of notice from NYSE as to the
number of such valid Badges on the last trading day preceding the
Effective Date for each Firm listed in Schedule 2.04(a) (1) or
Schedule 2.04(a) (2), and, with respect to a Non-Specialist Firm,
the name of each individual in whose name a Badge was issued on
the Cut Off Date, (7) CBOE’s receipt of the written confirmation
contemplated by Section 2.04(h) as to the Firm or other Person,
and (8) the Firm’s nominee or the sole proprietor, as the case
may be, for a given Permit presenting himself or herself at CBOE
on the Effective Date (or such later date as may be permitted
hereunder) prepared to there undertake business on the NYSE/CBOE
Options Floor on behalf of the Firm or as a sole proprietor, as
the case may be. :

(d) (1) As an additional condition to the issuance of
each respective Permit to a Non-Specialist Firm referred to under
Column 1 of Schedule 2.04(d), the nominee who initially is to
qualify and act under such Permit must be the individual in whose
name the Badge was issued on the Cut Off Date, as set forth under
Column 2 of Schedule 2.04(d) (the “Required Nominee”). Should
the Required Nominee fail personally to qualify as and become
such nominee by the Effective Date (or such later date as may be
permitted hereunder) for any reason, including but not limited to
the Required Nominee’s death or incompetency prior to such
qualification, the Permit which otherwise would have been issued
to that Firm with respect to such nominee shall not be issued to
that Firm but shall, instead, become a part of the Permit Lease
Pool contemplated under Section 2.07.

(2) During the period of one year after the
Effective Date, should the Required Nominee fail for any reason
to act as nominee with respect to a Permit in the capacity of a
Floor Broker or Market Maker by effecting one or more
transactions in person on the NYSE/CBOE Options Floor on at least
170 days of that year, then, subject to appointment of a
substitute Required Nominee pursuant to Section 2.04(f), the
Permit under which the Required Nominee was permitted to act
shall be revoked by CBOE and become a part of the Permit Lease
Pool contemplated under Section 2.07. At the end of such one-
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year period, nominees under Permits issued to Non-Specialist
Firms, and not theretofore revoked, may be individuals other than
Required Nominees, without revocation of the Permit or other
penalty.

(e) If subsequent to the Cut Off Date but before
issuance of a Permit to the Firm, any one or more Firms to which
a Permit or Permits are to be offered hereunder shall become a
party to any merger, combination, consolidation, amalgamation,
split-up, change of control, creation or dissolution of a joint
book, or other action effecting a material change to the
business, or corporate or organizational structure, or control of
that Firm, then CBOE, acting pursuant to CBOE Rules and in
accordance with usual and customary CBOE policies generally
applicable to appointments or transfers thereof and in good
faith, shall determine the number of Permits, if any, the Firm or
Firms so involved shall be offered hereunder; provided, however,
that no Firm or Firms, however combined or changed, shall become
entitled to receive, in the aggregate, more Permits than the
total number of Permits which that Firm or Firms otherwise would
have been entitled to receive pursuant to Section 2.04(a).

(f) If a Required Nominee who has commenced to act as
a nominee with respect to a Permit issued hereunder should,
within one year after the Effective Date, die, be adjudged an
incompetent, make or suffer the appointment of -a conservator or
other Person lawfully entitled to control the rights and
properties of such Required Nominee, become disabled, or
otherwise lose or suffer loss or suspension of the right or
capacity to act as a nominee, then CBOE, acting pursuant to CBOE
Rules and in accordance with usual and customary CBOE policies
and in good faith, shall make an appropriate determination as to
whether or not to allow a substitute Required Nominee with
respect to such Permit. If it determines to allow such
substitution, CBOE shall allow the Firm a reasonable opportunity
to appoint a substitute Required Nominee to qualify under CBOE
Rules; and upon such qualification, CBOE shall allow such person
to act in the place and stead of the Required Nominee with
respect to the Permit.

(g) If a Permit Owner, during the one-year prohibition
on sale, lease or transfer of the Permit contemplated by
Section 2.02(d), shall die, be adjudged an incompetent, make or
suffer the appointment of a conservator or other Person lawfully
entitled to control the rights and properties of such Owner,
merge, combine, amalgamate,; dissolve, be subject to a change of
control, or otherwise lose or suffer loss or suspension of the
right to own or control the Permit, then CBOE, acting pursuant to
CBOE Rules and in accordance with usual and customary CBOE
policies and in good faith, shall make an appropriate
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determination as to whether or not to allow the Permit to remain
.valid after any devise, bequest, transfer, sale, lease, or other
disposition (collectively, a “disposition”), as the case may be,
resulting from the aforesaid occurrence. If CBOE determines to
allow the Permit to remain valid, CBOE shall allow the Owner or
his or its conservator, estate or successor a reasonable
opportunity to take the requisite action within CBOE Rules to .
accomplish such disposition with respect to the Permit. If CBOE
does not allow the Permit to remain valid, or if the Permit or
any other Permit is sold, leased or transferred during said one-
year period in violation hereof, then any such Permit shall be
revoked by CBOE and become part of the Lease Pool contemplated
under Section 2.07. It is acknowledged that, under certain
circumstances, a Required Nominee, Permit Owner and Firm may be
the same entity; accordingly, the provisions of Sections 2.04
(e), (f) and (g) shall be read together in determining any
discretionary action to be taken by CBOE hereunder with respect
thereto. '

(h) Notwithstanding any contrary provision of this
Agreement, CBOE shall not issue a Permit pursuant to Section 2.04
to any Person if prior to the Effective Date NYSE shall have
notified CBOE in writing that such Person, and any Persons
affiliated with such Person in connection with any aspect of the
Options Business conducted by, for, through or on behalf of such
Person, have an aggregate outstanding material financial
obligation to NYSE of not less than $500, provided that NYSE may
-not give such notice to CBOE in respect of more than 10 Permits
that. would otherwise be issuable.

(i) CBOE shall with reasonable promptness notify NYSE
of any event (including, but not limited to, the failure of a
Person to comply with a condition to issuance of a Permit under
Section 2.04 or any determination made by CBOE under
Section 2.04(e), (f) or (g)) which changes or affects (1) the
Person to whom a Permit otherwise would be issuable hereunder,
(2) the status of a Required Nominee as such, or (3) the number
of Permits available for the Permit Lease Pool.

(3) CBOE shall issue the requisite number of Permits to
a Firm as called for in accordance with this Article II upon the
later of (1) fulfillment of all conditions for such issuance
under Section 2.04(c) or Section 2.04(d), as applicable, or
(2) the Effective Date.

2.05 DPM Status. Each Specialist Firm listed on
Schedule 2.04(a) (1) (subject to adjustment pursuant to Section
2.04(e)), and to which Permits are issued hereunder, shall on the
Effective Date be designated as the CBOE Designated Primary
Market Maker (“DPM”), as that term is defined under CBOE Rules,
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in all classes of NYSE Options for which such Specialist Firm
was, immediately preceding the Effective Date, a specialist at
NYSE as shown on Schedule 2.05S, which schedule is subject to
amendment pursuant to Section 13.13. Subject to the right of
CBOE to appoint and terminate the appointment of any DPM for
failure to satisfy the requirements applicable to DPMs under CBOE
Rules as in effect from time to time, each such Specialist Firm
shall be permitted to continue to act as DPM in such classes so
long as it is acting pursuant to the Permit and, thereafter, upon
its obtaining and maintaining reqular CBOE membership. 1In the
event any such Specialist Firm ceases to act as a DPM in such
classes, CBOE shall appoint a new DPM in accordance with CBOE
Rules provided that during the first seven years after the
Effective Date the members of any such new DPM shall be acting
pursuant to Permits.

2.06 Designation of New Options Classes. During each
of the first seven years after the Effective Date, CBOE shall
allocate put and call equity Options on at least 14 securities
underlying such Options for the NYSE/CBOE Options Floor to DPMs,
the members of which are acting pursuant to Permits.

2.07 Permit Lease Pool. (a) Promptly after issuance
of the Permits called for by Section 2.04, CBOE shall create and
thereafter maintain for 7 years’ duration a “Permit Lease Pool”
consisting of the number of Permits which is the sum of (1) the
number of Permits equal to the difference between 75 Permits and
that number of Permits issued pursuant to Section 2.04, (2) any
Permits revoked pursuant to Section 2.04(d) (2) for failure of a
Required Nominee to act in a required capacity, and (3) any
Permits revoked pursuant to Section 2.04(g) as being in violation
of the one year prohibition on sale, lease or other transfer
under Section 2.02(d). CBOE shall use its best efforts to lease
out all Permits in the Permit Lease Pool by means of a public
auction, or other competitive process reasonably acceptable to
NYSE. CBOE shall remit the gross proceeds from such auction or
other process periodically, but no less frequently than
quarterly, on a pro rata basis to each of the OTR Owners on the
Effective Date, and to the respective address, as set forth on
Schedule 2.07 (each a “Lease Pool Recipient”), which Schedule is
subject to amendment pursuant to Section 13.13 to, among other
" things, reflect changes of ownership of such OTRs and address
changes until that date; provided, however, that notwithstanding
any contrary provision hereof, CBOE (i) shall not make any
payments to any Lease Pool Recipient or its assignee until CBOE
has received written authorization from NYSE to commence payments
to such Lease Pool Recipient and (ii) shall pay to any Person
NYSE directs, in a writing to CBOE, any such amounts so withheld
and any other periodic payments (withheld amounts to be paid in a
lump sum without interest and periodic payments to be paid as and
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when they otherwise would have been payable to the Lease Pool
Recipient), and, after making any such payments as NYSE so
directs, CBOE shall pay any remaining periodic payments at their
regular payment dates to the Lease Pool Recipient or as otherwise
provided in this Section 2.07.

(b) After the Effective Date, any transfers of OTRs
permitted by NYSE shall be transferred without (i.e.; “ex”) any
right to participate in the Permit Lease Pool. During the term
of the Permit Lease Pool, upon receipt by CBOE from a Lease Pool
Recipient of such reasonable documentation as CBOE may request,
CBOE shall direct the periodic payments with respect to all
unpaid amounts payable to that Lease Pool Recipient (other than
payments to be made to or at the direction of NYSE as
contemplated by Section 2.07(a), to any other Person or address
designated by the Lease Pool Recipient; if payment is directed to
another Person, that Person shall become the Lease Pool Recipient
in place of the designating Person with respect to those payments
for all future purposes hereunder until such time as another
Person is so designated to receive payments and becomes the Lease
Pool Recipient in the aforesaid manner. Once CBOE has tendered a
periodic or other payment of Lease Pool proceeds in the manner
designated in this Section 2.07, CBOE shall have no further
obligation with respect to that payment.

2.08 Moving Expenses. CBOE shall reimburse usual and
customary moving expenses, to a maximum of $10,000 per Permit,
incurred by each sole proprietor receiving a Permit hereunder or
nominee of a Permit Holder (which nominee commences work on the
NYSE/CBOE Options Floor) in connection with the sole proprietor
or nominee and/or his or her immediate family moving their
primary residence to the Chicago metropolitan area, provided that
(1) such move is effected from outside the Chicago metropolitan
area no later than nine months after issuance of the Permit,

(2) appropriate vouchers or other evidence of the incurrence of
the moving expenses are provided to CBOE upon its request, and
(3) the nominee or sole proprietor, at the time reimbursement is
sought, is engaged in trading Options at CBOE.

ARTICLE III
REPRESENTATIONS AND WARRANTIES OF NYSE
NYSE hereby represents and warrants to CBOE as follows:
3.01 Corporate Existence of NYSE. NYSE is a not-for-
profit corporation, duly incorporated, validly existing and in

good standing under the Not-For-Profit Corporation Laws of the
State of New York. NYSE has full corporate power to execute and
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deliver this Agreement and the Operative Documents, perform its
obligations hereunder and thereunder and consummate the
transactions contemplated hereby and thereby.

: 3.02 SRO Status. NYSE is an SRO registered as a
national securities exchange under the Act and has in effect
rules in accordance with the provisions of the Act for the
trading of Options which may be issued by the OCC in accordance
with its by-laws. Such rules (including but not limited to the
Constitution and Rules of NYSE, stated policies and
interpretations thereof, and any amendments thereto, inclusive of
amendments required to be filed pursuant to this Agreement, upon
approval thereof by the Commission), as the same may be amended
from time to time in accordance with applicable rules and
regulations of the Commission, are herein referred to as the
“NYSE Rules”.

3.03 Confidentiality Agreement. The Confidentiality
Agreement is in full force and effect and NYSE has committed no
material breach thereof. :

3.04 Authority. The execution and delivery by NYSE of
this Agreement and the Operative Documents, and the performance
by NYSE of its obligations hereunder and thereunder, have been
duly and validly authorized by the Board of Directors of NYSE, no
other corporate action on the part of NYSE or its members being
necessary. This Agreement has been duly and validly executed and
delivered by NYSE and constitutes, and upon the execution and
delivery by NYSE of the Operative Documents, such Operative
Documents shall constitute, legal, valid and binding obligations
of NYSE, enforceable against NYSE in accordance with their
respective terms.

3.05 No Conflicts. The execution and delivery by NYSE
of this Agreement does not, and the execution-and delivery by
NYSE of the Operative Documents, the performance by NYSE of its
obligations under this Agreement and such Operative Documents,
and the consummation of the transactions contemplated hereby and
thereby will not:

(a) conflict with or result in a violation or breach
of any of the terms, conditions or provisions of the certificate
of incorporation or rules or by-laws of NYSE; or

(b) subject to obtaining the consents and approvals,
taking the actions, making the filings and giving the notices set
forth in Schedule 3.05(b), conflict with or result in a violation
or breach of any term or provision of any Law or Order applicable
to NYSE (other than such conflicts, violations or breaches which
could not, in the aggregate, reasonably be expected to adversely
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affect the validity or enforceability of thls Agreement or any of
the Operative Documents).

(c) except as could not, individually or in the
aggregate, reasonably be expected to adversely affect the ability
of NYSE to consummate the transactions contemplated hereby or by

any of the Operative Documents or to perform its obligations
hereunder or thereunder, (1) conflict with or result in a
violation or breach of, (2) constitute (with or without notice or
lapse of time or both) a default under, (3) require NYSE to
obtain any consent, approval or action of, make any filing with
or give any notice to any Person as a result or under the terms
of, or (4) result in the creation or imposition of any lien upon
NYSE or any of its Assets and Properties under, any Contract or
License to which NYSE is a party or by which any of its Assets
and Properties is bound.

3.06 Governmental Approvals and Filings. Except as set
forth in Schedule 3.06, no consent, approval or action of, filing
with or notice to any Governmental or Requlatory Authority on the
part of NYSE is required in connection with the execution,
delivery and performance of this Agreement or any of the
Operative Documents or the consummation of the transactions
contemplated hereby or thereby, except (1) where notice of the
obligation to make a filing with or obtain the consent of the
Commission is first received by NYSE from the Commission
subsequent to the Execution Date, (2) where the failure to obtain
any such consent, approval or action, to make any such filing or
to give any such notice could not reasonably be expected to
adversely affect the ability of NYSE to consummate the
transactions contemplated by this Agreement or any of the
Operative Documents or to perform its obligations hereunder or
thereunder, and (3) those as would be required solely as a result
of the identity or the legal or regulatory status of CBOE or any
of its Affiliates or any changes made in the business,
operations, rules, practices or procedures of the Options
Business after the Closing.

3.07 Legal Proceedings. Except as set forth in
Schedule 3.07, there are no Actions or Proceedings pending or, to
the Knowledge of NYSE, threatened against, relating to or
" affecting NYSE which could reasonably be expected to result in
the issuance of an Order restraining, enjoining or otherwise
prohibiting or making illegal the consummation of any material
part of the transactions contemplated by this Agreement or any of
the Operative Documents or materially adversely affecting the
Options Business taken as a whole.

3.08 Brokers. All negotiations relative to this
Agreement and the transactions contemplated hereby have been
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carried out by NYSE directly with CBOE without the intervention
of any Person on behalf of NYSE in such manner as to give rise to
any valid claim by any Person against CBOE for a finder's fee,
brokerage commission or similar payment.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF CBOE
CBOE hereby represents and warrants to NYSE as follows:

4.01 Corporate Existence of CBOE. CBOE is a
corporation, duly incorporated, validly existing and in good
standing under the Laws of the State of Delaware. CBOE has full
corporate power to execute and deliver this Agreement and the
Operative Documents, perform its obligations hereunder and
thereunder and consummate the transactions contemplated hereby
and thereby. ’ '

4.02 SRO Status. CBOE is an SRO registered as a
national securities exchange under the Act and has in effect
rules in accordance with the provisions of the Act for the
trading of Options which may be issued by the OCC in accordance
with its by-laws. Such rules (including the Constitution and
Rules of CBOE, stated policies and interpretations thereof, and
any amendments thereto, inclusive of amendments required to be
filed pursuant to this Agreement, upon approval thereof by the
Commission), as the same may be amended from time to time in
accordance with applicable rules and regulations of the
Commission, are herein referred to as the “CBOE Rules”.

4.03 Confidentiality Agreement. The Confidentiality
Agreement is in full force and effect and CBOE has committed no
material breach thereof.

4.04 Authority. The execution and delivery by CBOE of
this Agreement and the Operative Documents, and the performance
by CBOE of its obligations hereunder and thereunder, have been
duly and validly authorized by the Board of Directors and members
of CBOE, no other corporate action on the part CBOE being
necessary, except for approval by the CBOE Board of Directors of
the amendments to CBOE Rules necessary for consummation of the
transactions contemplated by this Agreement. This Agreement has
been duly and validly executed and delivered by CBOE and
constitutes, and upon the execution and delivery by CBOE of the
Operative Documents, such Operative Documents shall constitute,
legal, valid and binding obligations of CBOE enforceable against
CBOE in accordance with their respective terms.
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4.05 No Conflicts. The execution and delivery by CBOE
of this Agreement does not, and the execution and delivery by
CBOE of the Operative Documents , the performance by CBOE of its
obligations under this Agreement and such Operative Documents and
the consummation of the transactions contemplated hereby and
thereby will not:

(a) conflict with or result in a violation or breach
of any of the terms, conditions or provisions of the certificate
of incorporation or rules or by-laws of CBOE;

(b) subject to obtaining the consents and approvals,
taking the actions, making the filings and giving the notices set
forth in Schedule 4.05(b), conflict with or result in a violation
or breach of any term or provision of any Law or Order applicable
to CBOE or any of its Assets and Properties (other than such
conflicts, violations or breaches which could not, in the
aggregate, reasonably be expected to adversely affect the
validity or enforceability of this Agreement or any of the
Operative Documents); or

(c) except as could not, individually or in the
aggregate, reasonably be expected to adversely affect the ability
of CBOE to consummate the transactions contemplated hereby or by
any of the Operative Documents or to perform its obligations
hereunder or thereunder, (1) conflict with or result in a
violation or breach of, (2) constitute (with or without notice or
lapse of time or both) a default under, (3) require CBOE to
obtain any consent, approval or action of, make any filing with
or give any notice to any Person as a result or under the terms
of, or (4) result in the creation or imposition of any lien upon
CBOE or any of its Assets and Properties under, any Contract or
License to which CBOE is a party or by which any of its Assets
and Properties is bound.

4.06 Governmental Approvals and Filings. Except as
set forth in Schedule 4.06, no consent, approval or action of,
filing with or notice to any Governmental or Regulatory Authority
on the part of CBOE is required in connection with the execution,
delivery and performance of this Agreement or any of the
Operative Documents or the consummation of the transactions
contemplated hereby or thereby, except (1) where notice of the
obligation to make a filing with or obtain the consent of the
Commission is first received by CBOE from the Commission
subsequent to the Execution Date, and (2) where the failure to
obtain any such consent, approval or action, to make any such
filing or to give any such notice could not reasonably be
expected to adversely affect the ability of CBOE to consummate
the transactions contemplated by this Agreement or any of the
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Operative Documents or to perform its obligations hereunder or
thereunder.

4.07 Legal Proceedings. Except as set forth in
Schedule 4.07, there are no Actions or Proceedings pending or, to
the Knowledge of CBOE, threatened against, relating to or
affecting CBOE or any of its Assets and Properties which could
reasonably be expected to result in the issuance of an Order
restraining, enjoining or otherwise prohibiting or making illegal
the consummation of any material part of the transactions
contemplated by this Agreement or any of the Operative Documents
or materially adversely affecting CBOE’s business operations.

4.08 Brokers. All negotiations relative to this
Agreement and the transactions contemplated hereby have been
carried out by CBOE directly with NYSE without the intervention
of any Person on behalf of CBOE in such manner as to give rise to
any valid claim by any Person against NYSE for a finder's fee,
brokerage commission or similar payment.

4.09 Financing. CBOE has sufficient cash and/or
available credit facilities to pay the Purchase Price and make
all other necessary payments of fees, expenses and payments in
connection with the transactions contemplated by this Agreement
and the Operative Documents.

ARTICLE V
FURTHER COVENANTS OF NYSE

NYSE covenants and agrees with CBOE that, at all times
from and after the date hereof until the Effective Date, NYSE
shall comply with all covenants and provisions applicable to it
under Articles I and II, this Article V and as are otherwise
applicable to it hereunder, except to the extent that CBOE may
otherwise consent in writing.

5.01 Regulatory and Other Approvals. NYSE shall,
(a) take all reasonable steps necessary or desirable, and proceed
diligently and in good faith and use all reasonable efforts, as
promptly as practicable to obtain all consents, approvals,
exemptions, waivers or actions of, to make all filings with and
to give all notices to Governmental or Regulatory Authorities or
any other Person required of NYSE to consummate the transactions
contemplated hereby and by the Operative Documents, {(b) provide
such other information and communications to such Governmental or
Regulatory Authorities or other Persons as such Governmental or
Regulatory Authorities or other Persons may reasonably request in
connection therewith and (c) provide reasonable cooperation to
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CBOE in obtaining all consents, approvals or actions of, making
all filings with and giving all notices to Governmental or
Regulatory Authorities or other Persons required of CBOE to
consummate the transactions contemplated hereby and by the
Operative Documents. NYSE shall provide prompt notification to
CBOE when any such consent, approval, action, filing or notice
referred to in clause (a) above is obtained, taken made or given,
as applicable.

5.02 Conduct of Business. Until the close of trading
on the Business Day immediately preceding the Effective Date,
(a) except as set forth in Schedule 5.02 or as required or
permitted by this Agreement, or as required by any Law or Order
or direction of the Commission and subject to the occurrence of
any event beyond the reasonable control of NYSE, NYSE shall
conduct the Options Business only in the ordinary course of
NYSE’s business and shall continue to provide facilities for
conduct of the Options Business and (b) NYSE shall comply in all
material respects with all Laws and Orders applicable to the
operation of its Options Business to the extent NYSE is obligated
to comply therewith.

5.03 Certain Transactions. At the close of trading on
the Business Day immediately preceding the Effective Date, NYSE
shall close its options trading floor for purposes of executing
transactions in Options and shall cease providing facilities for
the operation of the Options Business except (1) as necessary for
clearing, settlement, regulatory or other purposes relating to
events occurring on or prior to the Effective Date or relating
generally to the winding-down of the Options Business or any
activities of or through NYSE in connection therewith, or (2) as
required by the Act or other applicable Law, rule, regqulation or
Order or by direction of the Commission. Subject to any payment
which may be required under Section 5.04, nothing in this ‘
Section 5.03 or elsewhere in this Agreement affects in any way
NYSE’s right, which it hereby retains, hereafter to re-open its
Options trading floor for purposes of executing transactions in
Options, or hereafter to engage in transactions in Options,
engage in or provide facilities for operation of the Options
Business, or to engage in any other business activity.

5.04 Certain Options Operations. Except as otherwise
provided under Section 5.03 or this Section 5.04 and except for
termination of this Agreement pursuant to Article XI, if at any
time during the period of 1 year immediately following the
Effective Date, NYSE shall operate a trading facility for the
purpose of effecting trades in Options, then it shall pay CBOE
the sum of $500,000; provided, however, that only one payment may
arise under this Section 5.04(a); and provided, further, that
ownership, management or participation by NYSE in or of OCC,
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OPRA, OIC, ISG or any similar organization or group or NYSE's
acting as a designated options examining authority shall not give
rise to any payment under this Section 5.04.

Commencement of operation of such a facility during the aforesaid
period by NYSE shall not constitute a breach of or be limited by
this Agreement, and the only right which CBOE may have with
respect thereto shall be the right to receive payment in
accordance with this Section 5.04.

5.05 Fulfillment of Conditions. NYSE shall execute
and deliver at the Closing each Operative Document, and shall
take all reasonable steps necessary or desirable and proceed
diligently and in good faith to satisfy each other condition to
the obligations of CBOE contained in this Agreement. NYSE shall
not take (to the extent it is lawfully permitted not to take) or
fail to take (to the extent it is lawfully permitted and
reasonably able to take) any action that could reasonably be
expected to result in the nonfulfillment of any such condition.

ARTICLE VI
FURTHER COVENANTS OF CBOE

CBOE covenants and agrees with NYSE that, at all times
from and after the date hereof until the Effective Date, CBOE
shall comply with all covenants and provisions applicable to it
under Articles I and II, this Article VI and as are otherwise
applicable to it hereunder, except to the extent that NYSE may
otherwise consent in writing.

6.01 Requlatory and Other Approvals. CBOE shall
(a) take all reasonable steps necessary or desirable, and proceed
diligently and in good faith and use all reasonable efforts, as
promptly as practicable to obtain all consents, approvals,
exemptions, waivers, or actions of, to make all filings with and
to give all notices to Governmental or Regulatory Authorities or
any other Person required of CBOE to consummate the transactions
contemplated hereby and by the Operative Documents, (b) provide
such other information and communications to such Governmental or
Regulatory Authorities or other Persons as such Governmental or
Regulatory Authorities or other Persons may reasonably request in
connection therewith and (c) provide reasonable cooperation to
NYSE in obtaining all consents, approvals or actions of, making
all filings with and giving all notices to Governmental or
Regulatory Authorities or other Persons required of NYSE to
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consummate the transactions contemplated hereby and by the
Operative Documents. CBOE shall provide prompt notification to
NYSE when any such consent, approval, action, filing or notice
referred to in clause (a) above is obtained, taken, made or
given, as applicable.

6.02 Conduct of Business. Until the Effective Date,
(a) except as set forth in Schedule 6.02 or as required or
permitted by this Agreement, or as required by any Law or Order
or direction of the Commission and subject to the occurrence of
any event beyond the reasonable control of CBOE, CBOE shall
conduct its business operations only in the ordinary course and
(b) CBOE shall comply in all material respects with all Laws and
Orders applicable to the operation of its business to the extent
CBOE is obligated to comply therewith.

6.03 Use of Name. Except as otherwise may be provided
in the License Agreement, from and after the Execution Date,
neither CBOE nor any Subsidiary of CBOE nor any of their
respective Affiliates shall use (1) the name of NYSE or any
Subsidiary or Affiliate of NYSE or any confusingly similar name
or (2) any trademarks or trademark rights, trade names or trade
name rights, service marks or service mark rights, service names
or service name rights, copyrights or copyright rights, brand
names, trade dress, business or product names, logos, slogans or
other proprietary rights of NYSE.

6.04 Fulfillment of Conditions. CBOE shall execute
and deliver at the Closing each Operative Document, and shall
take all reasonable steps necessary or desirable and proceed
diligently and in good faith to satisfy each other condition to
the obligations of NYSE contained in this Agreement. CBOE shall
not take (to the extent it is lawfully permitted not to take) or
fail to take (to the extent it is lawfully permitted and
reasonably able to take) any action that could reasonably be
expected to result in the nonfulfillment of any such condition.

ARTICLE VIT
CONDITIONS TO OBLIGATIONS OF NYSE

The obligation of NYSE to fulfill its obligations
hereunder from and after the Effective Date are subject to the
fulfillment, at or before the Closing, of each of the following
conditions (all or any of which may be waived in whole or in part
by NYSE in its sole discretion): ,
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7.01 Representations and Warranties. The
representations and warranties made by CBOE in this Agreement
shall be true and correct in all material respects on and as of
the Effective Date as though made on and as of the Effective Date
or, in the case of representations and warranties made as of a
specified date earlier than the Effective Date, on and as of such
earlier date.

7.02 Performance. CBOE shall have performed and
complied with, in all material respects, the agreements,
covenants and obligations required by this Agreement to be so
performed or complied with by CBOE at or before the Effective
Date. ‘

7.03 Operative Documents. CBOE shall have delivered
to NYSE (a) the License Agreement , dated as of the Effective
Date and executed by a duly authorized officer of CBOE,
substantially in the form and to the effect of Exhibit A, and
(b) the Escrow Agreement (and payments thereunder), dated as of
the Effective Date and executed by a duly authorized officer of
CBOE, substantially in the form and to the effect of Exhibit B.
The Confidentiality Agreement shall be in full force and effect
with no notice of termination given thereunder by CBOE.

7.04 Orders and Laws. There shall not be in effect on
the Effective Date any Order or Law restraining, enjoining or
otherwise prohibiting or making illegal the consummation of any
of the transactions contemplated by this Agreement or any of the
Operative Documents or materially adversely affecting operation
by CBOE of any material part of its business operations (except
to the extent any such Order or Law may materially adversely
affect operations of options markets generally).

7.05 Regulatory Consents and Approvals. All consents,
approvals and actions of, filings with and notices to any
Governmental or Regulatory Authority necessary to permit NYSE and
CBOE to perform their obligations under this Agreement and the
Operative Documents and to consummate the transactions
contemplated hereby and thereby shall have been duly obtained,
made or given and shall be in full force and effect, and all
terminations or expirations of waiting periods imposed by any
Governmental or Regulatory Authority necessary for the
consummation of the transactions contemplated by this Agreement
and the Operative Documents shall have occurred.

7.06 Approval by CBOE Board. The CBOE Board of
Directors shall have approved all amendments to CBOE Rules
necessary for consummation of the transactions contemplated by
this Agreement.
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ARTICLE VIII
CONDITIONS TO OBLIGATIONS OF CBOE

The obligation of CBOE to fulfill its obligations
hereunder from and after the Effective Date are subject to the
fulfillment, at or before the Closing, of each of the following
conditions (any of which may be waived in whole or in part by
CBOE in its sole discretion): '

8.01 Representations and Warranties. The
representations and warranties made by NYSE in this Agreement
shall be true and correct in all material respects on and as of
the Effective Date as though made on and as of the Effective Date
or, in the case of representations and warranties made as of a
specified date earlier than the Effective Date, on and as of such
earlier date.

8.02 Performance. NYSE shall have performed and
complied with, in all material respects, the agreements,
covenants and obligations required by this Agreement to be so
performed or complied with by NYSE at or before the Effective
Date.

8.03 Operative Documents. NYSE shall have delivered
to CBOE (a) the License Agreement, dated as of the Effective Date
and executed by a duly authorized officer of NYSE, substantially
in the form and to the effect of Exhibit A and (b) the Escrow
Agreement, dated as of the Effective Date and executed by a duly
authorized officer of NYSE, substantially in the form and to the
effect of Exhibit B. The Confidentiality Agreement shall be in
full force and effect with no notice of termination given
thereunder by NYSE.

: 8.04 Orders and Laws. There shall not be in effect on
the Effective Date any Order or Law restraining, enjoining or
otherwise prohibiting or making illegal the consummation of any
of the transactions contemplated by this Agreement or any of the
Operative Documents or materially adversely affecting the Options
Business taken as a whole (except to the extent any such Order or
Law may materially adversely affect operations of options markets
generally).

8.05 Regulatory Consents and Approvals. All consents,
approvals and actions of, filings with and notices to any
Governmental or Regulatory Authority necessary to permit CBOE and
NYSE to perform their obligations under this Agreement and the
Operative Documents and to consummate the transactions
contemplated hereby and thereby shall have been duly obtained,
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made or given and shall be in full force and effect, and all
terminations or expirations of waiting periods imposed by any
Governmental or Regulatory Authority necessary for the
consummation of the transactions contemplated by this Agreement
and the Operative Documents shall have occurred.

ARTICLE IX
TAX MATTERS

CBOE shall be responsible for any Tax imposed on CBOE
with respect to business, assets or operations of CBOE owned or
conducted by it subsequent to the Closing, including but not
limited to all or any part of the Options Business to be
transferred hereunder. NYSE shall be responsible for any Tax
imposed on NYSE with respect to business, assets or operations of
NYSE owned or conducted by it prior to the Closing, including but
not limited to all or any part of the Options Business to be
transferred hereunder. Neither party shall have any obligation to
the other for any other Tax.

ARTICLE X
SURVIVAL; NO OTHER REPRESENTATIONS

10.01 Survival of Representations, Warranties,
Covenants and Agreements. The representations, warranties,
covenants and agreements of NYSE and CBOE contained in this
Agreement shall survive the Closing until the later of (1) any
period herein specified for their respective survival or (2) the
expiration of all applicable statutes of limitation (including
all periods of extension, whether automatic or permissive) except
that any representation, warranty, covenant or agreement that
would otherwise terminate in accordance with the above shall
continue to survive, if a claim shall have been timely made in
good faith based on facts reasonably expected to establish a
valid claim for breach of this Agreement on or prior to such
termination date, until the related claim has been satisfied or
otherwise resolved.

10.02 No Other Representations. Notwithstanding
anything to the contrary contained in this Agreement, it is the
explicit intent of each party hereto that (1) NYSE is making no
representations or warranties whatsoever, express or implied,
except those representations and warranties contained in Article
III, any such other representations or warranties being hereby
expressly disclaimed, including but not limited to no
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representation or warranty to the effect that it can require or
direct any Firm, member, OTR Holder or other Person,’ or the
business operations of any of them, to transfer or be transferred
to CBOE, and (2) CBOE is making no representations or warranties
whatsoever, express or implied, except those representations and
warranties contained in Article IV, any such other
representations or warranties being hereby expressly disclaimed.

ARTICLE XI
TERMINATION

11.01 Termination. This Agreement may be terminated,
and the transactions contemplated herein may be abandoned:

(a) at any time before the Closing, by mutual written
agreement of NYSE and CBOE; and

(b) at any time before the Closing, by either party in
the event of a material breach of any representation, warranty,
covenant or agreement of the other party contained ih this
Agreement, providing that the party alleging breach gives written
notice thereof to the other party and the other party fails to
cure such breach within a reasonable time, not to exceed 30 days,
after its receipt of such notice.

11.02 Effect of Termination. If this Agreement is
validly terminated pursuant to Section 11.01, this Agreement
shall forthwith become null and void, and there shall be no
liability or obligation on the part of NYSE or CBOE or their
Affiliates or their respective officers, directors, employees and
agents, except as otherwise provided in this Section 11.02 and
except that the provisions with respect to expenses in
Section 13.03 and confidentiality in Section 13.04 shall continue
to apply following any such termination and any other provisions
herein specified to survive termination shall survive termination
as so specified. Notwithstanding any other provision in this
Agreement to the contrary, upon termination of this Agreement
pursuant to Section 11.01, NYSE shall remain liable to CBOE for
any material breach of Section 5.05 (Fulfillment of Conditions)
of this Agreement by NYSE existing at the time of such
termination, and CBOE shall remain liable to NYSE for any
material breach of Section 6.04 (Fulfillment of Conditions) of
this Agreement by CBOE existing at the time of such termination,
and each of NYSE or CBOE may seek such remedies, including
damages and reasonable fees of attorneys, against the other with
respect to any such breach as are provided in this Agreement or
as are otherwise available at law or in equity.
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ARTICLE XII
DEFINITIONS; CONSTRUCTION

12.01 Definitions. As used in this Agreement, the
following defined terms have the meanings indicated below:

“Act” means the Securities Exchange Act of 1934, as
amended, and the rules and regulations thereunder.

"Actions or Proceedings" means any action, suit,
proceeding, arbitration or Governmental or Regulatory Authority
proceeding or investigation.

"Affiliate" means any Person that directly, or
indirectly through one of more intermediaries, controls or is
controlled by or is under common control with the Person
specified. For purposes of this definition, control of a Person
means the power, direct or indirect, to direct or cause the
direction of the management and policies of such Person whether
by Contract or otherwise.

"Agreement” means this NYSE Options Business Transfer
Agreement, the Exhibits (other than Operative Documents), the
Schedules and any certificates delivered in accordance herewith,
as the same shall be amended from time to time.

“Assets and Properties” of any Person means all assets
and properties of any kind, nature, character and description
(whether real, personal or mixed, whether tangible or intangible
and wherever situated) owned or leased by such Person.

“Badges” has the meaning ascribed to it in
Section 2.04(a).

“Business or Condition” of a Person means the business,
financial condition, and results of operations of the Person and
its Subsidiaries, taken as a whole. -

"Business Day" means a day other than Saturday, Sunday
or any day on which banks or exchanges located in the State of
New York are authorized or obligated to close.

“CBOE Rules” has the meaning ascribed to it in
Section 4.02,

“Clearing Agency” has the meaning ascribed to it under
Section 3(a) (23) (A) of the Act. .
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"Closing" means the closing of the transactions as
contemplated by Section 1.01

“commission” means the United States Securities and
Exchange Commission.

“Confidentiality Agreement” means the confidentiality
agreement between NYSE and CBOE dated as of September 9, 1996.

"Contract™ means any written agreement, lease,
approval, permit, license (foreign or domestic), evidence of
indebtedness, mortgage, indenture, security agreement or other
contract.

“Cut Off Date” has the meanlng ascribed to it in
Section 2.04(a).

“DPM” has the meaning ascribed to it under CBOE Rules.

“Effective Date” has the meaning ascribed to it in
Section 2.01(c).

“Escrow Agreement” means the agreement among NYSE, CBOE
and The Chase Manhattan Bank, N.A. substantially in the form of
Exhibit B.

“Execution Date” means the date as of which this
Agreement is executed by NYSE and CBOE as set forth in the first
paragraph hereof.

“Firm” has the meaning ascribed to it in
Section 2.04(a).

“Floor Broker” means a floor broker, board broker or
any other class or type of broker as defined under or permitted
by CBOE Rules.

“Floor Committee” has the meaning ascribed to it in
Section 2.03(a).

"GAAP" means generally accepted accounting principles,
consistently applied throughout the specified period and in the
immediately prior comparable period.

"Governmental or Regulatory Authority"” means any court,
tribunal, arbitrator, authority, agency, commission, official or
other instrumentality of the United States or any state, county,
city or other political subdivision.
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“Holder,” as the term relates to Permits, has the
meaning ascribed to it Section 2.02(b).

“ISG” means the Intermarket Surveillance Group.

"Knowledge of CBOE" means the actual knowledge of any
senior officer or managerial employee of CBOE.

"Knowledge of NYSE" means the actual knowledge of any
senior officer or managerial employee of NYSE.

"l.aw" means all laws, statutes, rules, regulations,
ordinances and other pronouncements having the effect of law of
the United States or any state, county, city or other political
subdivision or of any Governmental or Regulatory Authority.

“Lease Pool Recipient” has the meaning ascribed to it
in Section 2.07.

"License Agreement"” means the 10-year prepaid license
agreement between NYSE and CBOE with respect to the use by CBOE
of the NYSE Composite Index and related trademark in connection
with the trading of certain index Options, substantially in the
form of Exhibit A.

"Licenses" means all licenses, permits, certificates of
authority, authorizations, approvals, registrations, franchises
and similar consents granted or issued by any Governmental or
Regulatory Authority.

"Loss"™ means any and all damages, fines, penalties,
deficiencies, losses and expenses (including without limitation
interest, court costs, reasonable fees of attorneys, accountants
and other experts or other reasonable expenses of litigation or
other proceedings or of any claim, default or assessment).

“Market Maker” means a market-maker, dealer, dealer-
specialist, DPM or any other class or type of dealer defined
under or permitted by CBOE Rules.

“NYSE/CBOE Options Floor” has the meanlng ascribed to
it in Section 2.03(a).

“NYSE Options” means those equity and index options
that are listed for trading on NYSE on the last NYSE trading day
preceding the Effective Date and are not then also listed for
trading on CBOE, together with any equity and index options that
subsequently are allocated to be traded on the NYSE/CBOE Options
Floor in accordance with Section 2.06 or otherwise.
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“NYSE Rules” has the meaning ascribed to it in
Section 3.02.

“Non-Specialist Firhs" has the meaning ascribed to it
in Section 2.04(a).

“OCC” means The Options Clearing Corporation or any
successor.

“0IC” means the Options Industry Council or any
successor.

"Operative Documents™ means the License Agreement and
the Escrow Agreement.

“OPRA” means the Options Price Reporting Authority or
any successor.

“Options” means any put or call option security
(equity, index or other) issued by the OCC in accordance with its
By-Laws and rules as in effect from time to time.

"Order"” means any writ, judgment, decree, injunction or
similar order of any Governmental or Regulatory Authority (in
each such case whether preliminary or final).

“OTR” means any options trading rights as contemplated
by Article II, Section 8 of the NYSE Constitution.

“OTR Owner” means a Person who owns one or more OTRs
whether or not such OTRs are (1) part of or stripped from an NYSE
equity membership or (2) leased to a third party; the term does
not include lessees of OTRs.

“Oowner”, as the term relates to Permits, has the
meaning ascribed to it in Section 2.02(d).

“Permit” has the meaning ascribed to it in
Section 2.01(a).

“Permit Lease Pool” has the meaning ascribed to it in
" Section 2.07.

"Person” means any natural person, corporation, general
partnership, limited partnership, proprietorship, other business
organization, trust, union, association or Governmental or
Regulatory Authority.

“Principal CBOE Trading Facility” means the principal
floor facility for the trading of Options through CBOE {(exclusive
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E'f NYSE Options) as diagrammed on Schedule 2.03(a), or such other
- principal floor facility hereafter established for such purpose
pursuant to CBOE Rules.

"Purchase Price" has the meaning ascribed to it in
Section 1.02.

“Required Nominee” has the meaning ascribed to it in
Section 2.04(d).

“Self-Regulatory Organization” has the meaning ascribed
to it under Section 3(a) (26) of the Act.

“Specialist Firms” has the meaning ascribed to it in
Section 2.04(a).

“SRO” means Self-Requlatory Organization.

-"Subsidiary"” means any Person in which another Person,
directly or indirectly through Subsidiaries or otherwise,
beneficially owns more than fifty percent (50%) of either the
equity interests in, or the voting control of, such Person.

"Tax" means all federal, state, county, local, foreign
and other taxes, including, without limitation, income taxes,
estimated taxes, utility taxes, sales taxes, use taxes,
unincorporated business taxes, franchise taxes, and employment
and payroll related taxes.

"Tax Returns"” means all returns required by applicable
law to be filed with respect to Taxes.

“Trading by Order” refers to any Options trade (1)
effected as agent through any CBOE facilities (other than on the
NYSE/CBOE Options Floor) by a regular CBOE member or nominee
thereof for the market making account of a Permit Holder or
nominee thereof, and (2) for which CBOE Rules, for all purposes
(including but not limited to margin computations), recognize the
Permit Holder or Holder nominee for whose market making account
the trade was made as having acted as a principal with respect
thereto.

12.02 Construction of Certain Terms and Phrases.
Unless the context of this Agreement otherwise requires, (1)
words of any gender include each other gender; (2) words,
including but not limited to defined terms, using the 51ngu1ar or
plural number also include the plural or singular number,
respectively; (3) the terms "hereof,” "herein," "hereby" and
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derivative or similar words refer to this entire Agreement;

(4) the terms "Article" or "Section" refer to the specified
Article or Section of this Agreement; and (5) references to "the
date hereof" refer to the date set forth in the forepart of this
Agreement. Whenever this Agreement refers to a number of days,
such number shall refer to calendar days unless Business Days are
specified. All accounting terms used herein and not expressly
defined herein shall have the meanings given to them under GAAP.
Any representation or warranty contained herein as to the
enforceability of a Contract shall be subject to the effect of
any bankruptcy, insolvency, reorganization, moratorium or other
similar law affecting the enforcement of creditors' rights
generally and to general equitable principles (regardless of
whether such enforceability is considered in a proceeding in
equity or at Law).

ARTICLE XIII-
MISCELLANEQUS
13.01 Notices. All notices, requests and other

communications hereunder must be in writing and shall be deemed
to have been duly given only if delivered personally or by

facsimile transmission or mailed (first class postage prepaid) to: -

the parties at the following addresses or facsimile numbers:
If to CBOE, to:

Chicago Board Options Exchange
400 South LaSalle Street
Chicago, Illinois 60605
Attn: Charles Henry,
President and Chief Operating Officer
Facsimile No.: (312) 786-7407

with a copy to:

Michael L. Meyer

Schiff Hardin & Waite

7200 Sears Tower

Chicago, Illinois 60606
Facsimile No.: {312) 258-5600

29

i:\25970ta.doc
2/5/797




If to NYSE, to:

New York Stock Exchange, Inc.
11 Wall Street
New York, New York 10005
Attn: William R. Johnston,
President and Chief Operating Officer
Facsimile No.: (212) 656-2046

with a copy to:

New York Stock Exchange, Inc.

11 Wall Street ;

New York, New York 10005

Attn: Richard P. Bernard, Esgq.
Executive Vice President
and General Counsel

Facsimile No.: (212) 656-2267

All such notices, requests and other communications shall (1) if
delivered personally to the address as provided in this Section
13.01, be deemed given upon delivery, (2) if delivered by
facsimile transmission to the facsimile number as provided in
this Section 13.01, be deemed given upon receipt, and (3) if
delivered by mail in the manner described above to the address as
provided in this Section 13.01, be deemed given upon receipt (in
each case regardless of whether such notice, request or other
communication is received by any other Person to whom a copy of
such notice, request or other communication is to be delivered
pursuant to this Section 13.01). Any party from time to time may
change its address, facsimile number or other information for the
purpose of notices, requests and other communications to that
party by giving notice specifying such change to the other party
hereto.

13.02 Entire Agreement. This Agreement and the

Operative Documents and the Confidentiality Agreement supersede
any and all prior discussions, representations, warranties and
agreements between the parties with respect to the subject matter
hereof and thereof, including but not limited to any letters of
intent between the parties with respect hereto or thereto, and
contain the sole and entire agreement between the parties hereto
with respect to the subject matter hereof and thereof.

13.03 Expenses. Except as otherwise expressly
provided in this Agreement (including, but not limited to, as
provided in Section 11.02), whether or not the transactions
contemplated hereby are consummated, each party shall pay its own
costs and expenses incurred in connection with the negotiation,
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execution and closing of this Agreement and the Operative
Documents and the transactions contemplated hereby and thereby.

13.04 Confidentiality. The terms and conditions of
the Confidentiality Agreement are hereby incorporated herein and
made. a part hereof and the Confidentiality Agreement shall remain
in full force and effect in accordance with its terms. Except as
otherwise provided herein or in the Confidentiality Agreement,
this Agreement and all drafts hereof and negotiations in
connection herewith shall be deemed confidential as and to the
extent contemplated by the Confidentiality Agreement for purposes
of the Confidentiality Agreement and this Agreement. Without the
consent of the other party, either party may issue factually
accurate press releases or other public notices (collectively
“Public Notices”) containing information disclosure of which may
otherwise be rohibited by the Confidentiality Agreement,
providing such information relates only to information set forth
in this Agreement or to the fact of the execution of, and the
issuing party’s specific purposes for, this Agreement, or to the
fact of the consummation of the transactions contemplated hereby.
Issuance by a party of any Public Notices containing any other
information disclosure of which is prohibited in the
Confidentiality Agreement may be made only in conformity with the
provisions of the Confidentiality Agreement applicable thereto.

In connection with the consummation of the transactions
contemplated by this Agreement (including fulfillment of the
parties’ respective conditions under Sections 7.05 and 8.05
hereof), NYSE and CBOE agree that each of them, respectively, may
file (which for purposes hereof means filing pursuant to Section
19(b) of the Act) with or submit or furnish to the Commission
copies of this Agreement at such time and in such manner as the
party determines, and shall file, submit or furnish any schedules
hereto or any of the Operative Documents if required by
applicable law or requested by the Commission; provided, however,
that at the time either party files, submits or furnishes copies,
as executed, or drafts of such schedules or any of the Operative
‘Documents with or to the Commission, it shall reguest
confidential treatment thereof under the United States Freedom of
Information Act and all other applicable laws, rules and
regulations. Filing, submitting or furnishing of copies of this
Agreement or its schedules or of the Operative Documents with or
to the Commission pursuant to and in accordance with this
paragraph shall not be deemed in violation of this Agreement or
the Confidentiality Agreement.

13.05 Further Assurances; Post-Closing Cooperation.

{a) Subject to the terms and conditions of this
Agreement, at any time or from time to time after the Closing,
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each of the parties hereto shall execute and deliver such other
documents and instruments, provide such materials and information
and take such other actions as may reasonably be necessary,
proper or advisable, to the extent permitted by Law, to fulfill
its obligations under this Agreement and the Operative Documents.
If a draft of any Operative Document is not attached to this
Agreement as an Exhibit at the Execution Date, the parties agree
to negotiate promptly, and in good faith, toward completion, no
later than two weeks after the Execution Date, of a draft of such
Operative Document, substantially in the form mutually acceptable
for execution and delivery at the Closing, and upon completion of
such draft, as evidenced by the written acknowledgment of the
parties, it shall be deemed to be such Exhibit.

(b) If, in order properly to prepare its income Tax
Returns or other documents or reports required to be filed with
Governmental or Regulatory Authorities, it is necessary that a
party be furnished with additional information, documents or
records relating to the Business or Condition of the other party,
and such information, documents or records are in the possession
or control of the other party, such other party agrees to use
reasonable efforts to furnish or make available such information,
documents or records (or copies thereof) at the recipient's
request, cost and expense, provided, however, that the party
providing such information may redact any information it desires
from such disclosure and may refuse to provide any documents
constituting trade secrets or subject to attorney-client
privilege or other privilege. Any information obtained by a
party in accordance with this paragraph shall be deemed
confidential in accordance with Section 13.04,.

(c) Notwithstanding anything to the contrary contained
in Section 13.05(a) or (b), if either party reasonably deems
itself to be in an adversarial relationship in litigation or
arbitration with the other party or any of its Affiliates,
Section 13.05(a) or (b) shall be ineffective and the furnishing
of information, documents or records shall be subject to
applicable rules relating to discovery.

13.06 Waiver. Any term or condition of this Agreement
may be waived at any time by the party that is entitled to the
benefit thereof, but no such waiver shall be effective unless
made pursuant to Articles 7 or 8 or set forth in a written
instrument duly executed by or on behalf of the party waiving
such term or condition. No waiver by any party of any term or
condition of this Agreement, in any one or more instances, shall
be deemed to be or construed as a waiver of the same or any other
term or condition of this Agreement on any future occasion. All
remedies, either under this Agreement or by equity, Law or
otherwise afforded, shall be cumulative and not alternative.
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13.07 Amendment. This Agreement may be amended,
supplemented or modified only by a written instrument duly
executed by or on behalf of each party hereto.

. 13.08 Arbitration. Except as may otherwise be
provided herein, any conflict or dispute arising out of or in
connection with this Agreement and involving the parties hereto
shall, if not resolved within a reasonable time after notice
thereof by one party to the other, be submitted to binding
arbitration in the City of New York, State of New York, if NYSE
is the defendant therein, and in the City of Chicago, State of
Illinois, if CBOE is the defendant therein, in any case pursuant
to the Commercial Arbitration Rules of the American Arbitration
Association then in effect and any arbitration award thereon may
be submitted to and enforced by any court of competent
jurisdiction. This Section 13.08 shall survive the terminatian
of this Agreement with respect to all other terms of this
Agreement which survive termination hereof.

13.09 Equitable Remedies. Each party hereby agrees and
consents to the granting by any court of competent jurisdiction
of an injunction or other equitable relief, without the necessity
of actual monetary loss being proved, in order that a breach or
threatened breach of this Agreement may be effectively
restrained, with any such relief to be in addition to any damages
or other remedy at law or equity available to a party as a result
of such breach.

13.10 No Assignment; Binding Effect. Except as
otherwise specified herein, neither this Agreement nor any right,
interest or obligation hereunder may be assigned by any party
hereto, without the prior written consent of the other party
hereto, and any attempt to do so shall be void. This Agreement
is binding upon, inures to the benefit of and is enforceable by
the parties hereto and their respective successors and permitted
assigns.

13.11 Headings. The headings used in this Agreement
have been inserted for convenience of reference only and do not
define or limit the provisions hereof.

13.12 1Invalid Provisions; Severability. If any
provision of this Agreement is held to be illegal, invalid or
unenforceable under any present or future Law, or pursuant to a
determination by the Commission or any other Governmental or
Regulatory Authority, or if a consent or authorization of the
Commission or any other Governmental or Regulatory Authority to
execution of this Agreement or consummation of the transactions
contemplated hereby is conditioned upon deletion or modification
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of any provision of this Agreement, and if the rights or
obligations of any party hereto under this Agreement will not be
materially and adversely affected thereby (without limiting the
generality of the foregoing, any prohibition on receipt by NYSE
of any payments from CBOE hereunder shall be deemed to materially
and adversely affect NYSE), (a) such provision shall be fully
severable and fully subject to such modification, (b) this
Agreement shall be construed and enforced as if such an illegal,
invalid or unenforceable provision, or provision for which
modification was requested, had never comprised a part hereof,
(c) the remaining provisions of this Agreement shall remain in
full force and effect and shall not be affected by the illegal,
invalid or unenforceable provision, or provision for which
modification was requested, or by its severance herefrom or
modification hereunder, and (d) in lieu of such illegal, invalid
or unenforceable provision, or provision for which modification
is requested, there shall be added automatically as a part of
this Agreement (1) a legal, valid and enforceable provision as
similar in terms to such illegal, invalid or unenforceable
provision as may be possible or (2) the modification requested,
as the case may be.

13.13 Changes to Schedules. To the extent this
Agreement provides that any Schedule hereto is to contain
information as of a date or dates, or with respect to events
occurring, subsequent to the date hereof, the party which
provided the information contained in that Schedule at the date
hereof shall, as soon hereafter as is practicable but no later
than the date as of which that Schedule is to speak, provide to
the other party the information necessary to cause the Schedule
to reflect the information called for herein at the requisite
date, whereupon the Schedule shall be deemed amended accordingly.

13.14 Governing Law. This Agreement shall be governed
by, construed and enforced in accordance with the Laws of the
State of New York applicable to a Contract executed and performed
in such State, without giving effect to the conflicts of laws
principles thereof. The parties acknowledge that they,
respectively, are subject to Federal lLaw to the extent
contemplated in the Act.

13.15 Counterparts. This Agreement may be executed in
any number of counterparts, each of which shall be deemed an
original, but all of which together shall constitute one and the
same instrument.
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IN WITNESS WHEREQOF, this Agreement has been duly
executed and delivered by a duly authorized officer of each party
hereto as of the date first above written.

CHICAGO BOARD OPTIONS
EXCHANGE, INCORPORATED

By: /s/ Alger B. Chapman
Name: Alger B. Chapman
Title: Chairman and
Chief Executive COfficer

NEW YORK STOCK EXCHANGE, INC.

By: /s/ Richard A. Grasso
Name: Richard A. Grasso
Title: Chairman and
Chief Executive Officer
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11T Wall Street
New Yark, NY 10005
Tel 212656 5150
Fax 212 656 2880

Richard A. Grasso
Chairman and

Chief Exccutive Officer

Rl

December 9, 1996
New York

Stock Exchange, Inc.

TO: OPTIONS MEMBERS AND MEMBER ORGANIZATIONS

SUBJECT:  Transfer of Options Business

The Exchange and the Chicago Board Options Exchange (“CBOE™) have signed a letter of intent
to transfer the Exchange’s options business to CBOE by March 31, 1997. During the interim four
months, the parties will execute a definitive agreement and seek regulatory approval.

Below is a brief synopsis of the principal terms of the proposed transfer that will directly affect the
Exchange’s options community.

CBOE Trading Permi

CBOE will issue 75 trading Permits, each having a 7-year duration. Upon qualification pursuant
to CBOE rules, Permit recipients will have:

1.  the right to act as broker or dealer in transferred options (i.¢., options traded on the
Exchange and not dually listed on CBOE), as well as in options subsequently allocated to the
transfer program by CBOE;

2. access to trade “by order” dually-listed options; and

3.  the right to trade “by order” any other classes of CBOE options up to an aggregate of 20% of
the holder’s contract volume on CBOE in the calendar quarter preceding the trade.

In addition, each NYSE specialist unit will be appointed as the CBOE Designated Primary Market-
Maker (“DPM™) in its transferred specialty options. CBOE will allocate to the program at least 14
new options classes per year for the first 7 years after the transfer.

Permit holders will be subject generally to the same obligations under the CBOE rules as are
regular CBOE members, except that all membership application fees will be waived in connection
both with their applications for Permits and any subsequent applications for regular CBOE
membership. Under certain circumstances, recipients of Permits who move to Chicago and qualify
under CBOE rules may receive up to $10,000 per family for customary moving expenses.




Manner of Issuing Permits

The 75 Permits are to be issued as follows:

1. me_SpmahsI_Emms__(ﬁHQmemadﬂ_Rulﬂ’l) Each NYSE non-specialist options firm

(including sole proprietors) doing business on the NYSE options floor will be offered the
same number of Permits as that firm has valid NYSE floor badges as of December 5, 1996.
However, in order for the firm to actually receive Permits, the firm’s current individual
badge holders must personally move to Chicago and trade on CBOE as “nominees” of the
firm. (Consistent with CBOE rules permitting partnerships and corporations to be members,
the firms themselves will own the Permits.) CBOE may impose limits on transfers of Permits
and prohibit substitutions of nominees in a manner designed to assure that Permits are not
transferred, and that nominees remain with the firm at CBOE, for one year after issuance.

2. Specialist Firms. As in the case of non-specialist firms, each NYSE specialist options firm
(including joint books) will be offered the same number of Permits as that firm has valid
NYSE floor badges as of December 5, 1996. However, in contrast to non-specialist firms,
no specified individual will be required to be a specialist firm’s nominee or to move to or
remain at CBOE as a condition of a Permit’s effectiveness. Instead, the specialist firms can
select the persons to become nominees and use the Permits. Nominees may be freely
substituted, but CBOE may impose limits on transfers of Permits designed to assure that
Permits are not transferred for one year after issuance.

3.  Creation of Lease Pool and Distribution of Proceeds. CBOE will lease out any of the 75
Permits not issued as specified above, as well as any Permits revoked due to violation of
CBOE restrictions on transfer and substitution of nominees, through an auction or other
competitive process. The proceeds from the leases will be distributed pro rata to the
approximately 92 persons who were (a) members using or leasing out their NYSE options
trading rights (“OTRs”™) on September 5, 1996, or (b) holders of separated OTRs on that
date, or to those who purchase OTRs from such persons. (Sece the Special Membership
Bulietin dated September 6, 1996.)

New CBOE. Trading Facility for NYSE Obti

CBOE will provide a new and separate trading floor at its Chicago facility. Representatives of the
Exchange’s options community will have the opportunity to participate in the design of the new
trading floor, which will have services and support facilities comparable to those used on CBOE’s
principal options trading floor.

Questions concerning this matter may be directed to Richard P. Bernard, Executive Vice President
and General Counsel, 212-656-2222, or David Krell, Vice President, 212-656-2865.
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Edward J. Joyce

Executive Vice President
n The chicagososrd
U Wm 1S LaSalle at Van Buren
gxchange Chicago, llinois 60605 312 786-7310

DATE: April 10, 1997 Information Circular #97-19
TO: CBOE Member Firms

FROM: 'E. Joyce |

RE: Relocation of NYSE Options Program to CBOE

As you know, the CBOE is continuing to plan for the relocation of the NYSE options program to
the CBOE. The relocation will take place over the weekend of April 25, 1997 with trading
commencing at CBOE on Monday, April 28. While S.E.C. approval of the filing which details

this relocation has not been obtained to date, it is expected that authorization will be obtained by
April 21.

Below is a list of operational considerations which should be evaluated to prepare for the
relocation to CBOE and a list of contact people whom are available to assist you with any
operational questions relating to the new trading floor.

. Any out trades relating to transactions which occurred on the NYSE options floor should
be resolved in NY prior to the relocation. The NYSE will be holding a special trade
checking session to reconcile out trades.

. Unfilled GTC orders on the NYSE options floor will be canceled at the close of business
on Friday, April 25. To insure continued representation of the GTC orders, the Member
Firms will be responsible to re-enter the replacement order to CBOE prior to the opening
of business on Monday morning, April 28. Order books will be rebuilt in the sequence they

are received on Monday morning. No orders will be accepted by CBOE prior to 6:00 a.m.
on Monday, April 28.

. Member Firm and service bureau routing switches should be set to CBOE for classes
previously traded on the NYSE options floor. This CBOE designation will provide for the
routing of orders as dictated by the Member Firm and Exchange routing parameters.

. The CBOE will not relocate any option class which CBOE had dually listed with the
NYSE prior to acquiring the business. Orders which are directed to the CBOE in these

classes will be routed to the appropriate trading pit on the main trading floor. (See
attached class lists.)
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Text of the Proposed Rule Chan

A. The New York Stock Exchang
"NYSE") has determined to ceas

facility for transactions in options issued by

Clearing Corporation and proco
its options business to the Ini

Incorporatad ("CBOE"). The ag
and CBOE that sats forth the ©
which the transfer will take o
app=sars as zZxhilpit 8 to the =z
CBCE, SR-CBOE-97-14. This cr:z
Exnibit B to SR-CBOE-97-14.

As more fullv described below,
CBOE will issue trading permic
accordance with the number ¢
irms' parcners, employees and
2rtain limitations describe
Exchange proposes to have disc
permits'’
Exchange by the options firms
affiliates,
the corresponding NYSE Optiors
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bl =]

In addition, the Transfer A
control over possible payments
their transferees arising from
for by the Transfer Agreement,
elsewhere in this filing. 7The

as the case may rce,
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under the Transfer A
S to NYSE options firm
NYSE floor badges held by
affiliates. Subi=ct to
in the Transfer Agr=ement,
retion to condition thne

the

the

issuance upon the payment of any amounts owed to ths

or their bacge holders or other
which may include hclders of
Trading Rights {"OTRs")

ement gives the Exchange
o certain holders of OTRs or
a lease pool of permits called
as more fully described
cLXcnange proposss oo |

P g1 oy
discretion tc withhold permission for such payments untll (2]
ary amounts owed to the Exchnange oy the OTR holder or its
affiliates are paid {(which ma, e effected by dir=crting CBOE
c make the pavments directl to the Exchange unctil zthe
indebtedness is satisfied) and 2) in the case wher:s nonz 7F
nas been separated, the holdexr Zransfers his OTR Lo mhe
zxchange.
B. Inapplicable.
C. Inapplicable.
Procedures of the Self-Regularcry QOrganization

A. The Exchangs's Board
rule change on Novemper 7,
raquisite apprcval under cb

rs approved this oropossl
nis action conghizunas -na
ge's Certificace of
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B. The following persons on the staff of the Exchange are
prepared to respond to guestions and comments on this
proposed rule change:

Richard P. Bernard, Zxecutive Vice
President and Censral Counseal 2L.0 B35-22272
Dawvid R. Krell, Vice Prasident 212 $£56-2859

Self-Regulatory Organizaticn's Statement of tne Purpcse of,
and the Statutorv Basls fcr, the Prcoos=d Rul= Change

A. DPurpose - The purpose cf tnhis proposed =
effect the fair and crderly transfer cf the c
options business to CBOE and to secure for traders and
brokers who currently make their living on tne Exchange's
options floor an cpportunlity to continue thelr occupations at
CBOE.

The basic parameters of the transfer and their purposes, as
well as the environmental factors that led to the transfer
and molded the negotiations between the Exchange and CBOE,
are described below.

(i) Qverview

CBOE will &acquilrs =—nh2 oprions busin=ss oonauctsd chrough
the Exchange's options facliities pursuant -o the Transfe:
Agreement . The "Zffsctive Date of rhe acoguisition 13
scheduled for April 223, 1237, subizcr to Suifillmeznc of
condlt-ions specii-=22 I —hne Transfsr Ag =

{11 2ackground

In April 1996, the -Exchange undertook a strategic review
of the 13-year operation ¢f its options businsss. In rh=
course of the review, the Exchange considerad the
potencial for overall growth in the cptions industry;
explored the needs of the order-providing firms and the
relationships througn wnich the oprions business is -don-;
assessad the exiscing CaDayi”Y and structura i
options 1ndustry and the Exchange's existing
competitive positiocn; and =xamined the scale cof the =f
necessary to make the Exchange's options business line
orofitable. The Exchange concluded that remaining in tns
options business, even at the then-current market share,
would require significant capital expenditures, and tha:
any effort to significantly improve market share would
requlre an enormous =xpenditure of capital and human
resources.




On May 2, upon presentaticn of the strategic review to the
Exchange's Board of Directors, 1t was determined o

invpstigata further the possibilicy of ele;nQ the ogptions
business and directing the resources previtusly 2xpendad
on -—rat business to the Exchange's core €guily business
Publicity via Reuters and other news media followed thnis
determination, resulting in numercus ilnguivies Zrom
cpricns exchanges, commeditfies exchang=2s, Tember firms ani
others as to the possible acquisiticn oI the Exchange's
options pusiness. Several of thes2 inguiries menci oned
the possibility of granting specia.l trading pri leges,
LeloLat¢01 payments and other benefits to the Exchange'
options members 1n connection with their collective

le
relocation to the acquirer, as well as the po
paying licensing fees and other amounts C< th

ssibility of
e Exchange.

In iight of these inguiries and other factcrs, on Juns 24,
1995, the Exchange notified its members and member
organizations that it would transmit to the various
exchanges and others that had exprsssed i1nteresct in
acquiring its options business prcposed terms for the sals
of the business, as well as certain operational and other
statistical data. (See Special Membership 2ulletin dated
June 24, 1996, attached as a part of Exhibit A.) This
infcrmacion was sent on or about June 27, 1996, except as
to cn2 reciplent to whom it was sent on Juiy 15, 1965,

—

transmissions resulted in a

o
D

These 3
facz-toc-face discussions with a var:
purchas=rs. Three - the Amarican S
CBCE and tne Philadelphlia Scock Exc
crovided detalled, writfen prelimin
cocnlizdentciality agr=sements with nn=2
During these discussions, i became 2y That because

tnhere are as many OTRs as there are
toral of 1366), but only some 92 OTR
involved 1n the opticns business, “herc was an overhang of
1274 OTRs which was complicating regotiaticns to obtain
cosc-free trading permits. Accordingly, bv resclution sn
Serrtember S, 1996, the Exchange's 20ard iimitcsd the

aAnge membpra {a

NYSE also met on several occasions with the New Yorw Cotton Exchange

"Cotton Exchange”), but the Cctton Exchange did not make a wricten submission
tLo NYSE and did not comply with any deadlines uncder NYSZ's render process
during August and September 1996. Moreover, the Cotton EZxchange faced

Darriers tc e2ntry not applicable to the other exchanges, including absence of

-

registration as a national securities exchange with -ne Commission and lack cf
requisite svstems and regulatory capacity. By letter t©o NYSE dated

December 16, 19596, (attached as a part of Exhib:r A),
indicatad trhat it had no interest in acquiring NYSE's

r;
<

e Cotton Exchange
T

pri1ons busilness.



universe of OTR holders potentially entitied to direc:

benefits from the transfer to present and futurs noldasrs

of the 92 "activated" OTRs, that 1is, tO: 1Y or=gular
t=rs who already were using or leasin: ~ut theivr D7

v nsiders of OTRs separated from sfully m=mo2rsnips, 4
{3 subseguent purchasers {rcm chem
Zas-3 upon review of these preliminary olIz and otnav
factcrs, the Exchange sant ©o those thrzz rreliminary
biddevrs a letter dated September 10, 19845, rTagussiirng
fiym, written bids (the acceptance of which by NYSZ woul
creace a letter of intent between the partles), providin
paraveters for the bids, and asking that :he bids ke
sukmizted within a wsek. The Exchange recs written
pids from CBOE and AMEX, e=ach dated bcptmw' 7, l3zsm,
and from PHLX, dated September 16, 1595

Based upon its comparison of these bids, te=lepho:
conferences and discussions with representatives of tha
bidders, the Exchange staff recommended tne CBOE pbid :to

the Exchange's Board of Directors. The recommendation was
based on several factors, including that CEOE's bid was
compatitive with the other bids financially and geAerally
superior in terms of the opportunity it prvomisad for NYSE
options traders and brokers to continue to make their
livings in the options “usinass. In pzroicular, cha UBOE
bid, wnich was competitive from the stardpIint of trading
vizhns, cffered a separate, state-ol-the-z2:7 lacilicy Ior
r-= vvarnsferred business. The liksiinood ~nar 120 E wonld
varain viable for the long term was alse o <=y Uxooor

T 2 caTed 1t opvaeleranoe Do
NegoT zd u 1Ts nla Srecial
Mﬁmbersn_p Bu¢l°:1n dacad Cctober 3, 195%4, atc ooas A
parc <f Exhibit A.) By letter to Tg0EZ dar=d Tronobsy 3,
1994, NYSE accepted CBOE's bid, thereby creating a l=icer
of intent between NYSE and CBOE

Cn November 7, 1996, following furtner clarifinanion o
CyoZ's bid and extensivza discussilons betwe=n 7ECI ard
NYSE, the Board auchorized, 1f appropriazz, 1onoand
dalivery of the requisite 2greements and <oh ronTLanR
aTTizns with CBOE to ccnsummate th= propos=i acTion
Cn Tecember S, 1996, the Exchange and CBOE =ux=2cun2d a
rev;sed letter of intent for the purpcse of fiurther
clarifying certain pOlntS On December 3, 1936, the
EKCﬂange distributed on its options flcor a memorar4um
exglaining the proposed transaction and, shortly
tnereafter, mailed copizs thereof to the 32 OCTR ncldiers
2iscussed above. (See copy of Memcrandum oo Optisons
Maemepsrs and Member Crganizations caced Cacemper 5, 1534,

SORNON



attached as a part cof Exhibit A.) The Exchange and CBOE
executed the Transfer Agreement as of February 5, 1997.

(111! Trading Permits and Hcw They Ben nange
Qrroions Firms _and &otisns Tradin

In Izem 3 of SR-CBOE-97-14, CBOE describes in Jdartail (1}
the rights and privileges available 0o transfiz=rring NYSE
options mempbers pursuant to the rules CBCE proposes o
adcpt inTaccordance with ths Transfer Agreement and (2)
the additional benefits to be received by CTR no.lders.
This section highlights the key elements oI tncse rights
priv::ezes and benefits.

(a) Creation and Issuance of CBOE Tradina Psrmics

CBOE will create and issue 75 tradiling Permits, each
having a seven-year duration. Subject tc limited
exceptions, the Permits may not be sold, leased or
transferred for a period of one ys=ar after the
Effective Date under the Transfer Agreemenct. The

Permits will provide for trading on a new and separac

trading floor at CBOE's Chicago facility.

Representatives of the Exchange's opticns <ommunity
will have the opportunity to participate in the desi
cf the new trading floor., which will havse gervices =z
support facilities comparable to tuose usgad on C20E!
crincipal options trading floor. Upon qualification
cursuant to CBOE rules, Permit reciplents will have:

1) rhe right to act as brcker or >
transferred cptions (i1.=., oprtions wvadsd oo NY
ana not dually listed on CBOZ), as w=ell as .
optlions subsecuently allccated t©o ti: procran ©
CBOE;

'2) the right to trade “by order” as principal on
CBOE's principal trading facility optlsns tual..
listed on NYSE and CBOE; and

{2) the right to trade "by order” as principal. -
CBOE's principal ctrading facility any ooh=:
classes of CBOE options up to an aggregat= ol |
vercent of the holder's gquarcerly —=oncracs ol

on CBOE.

=



In addition, each NYSE options specialist unit will be
appointed as the CBOE Designated Primary Marketr-Maxer
(“DPM"”) 1in its transferr=d specialty optilons. C(BOE
will allocate to the new program securibl S
at least 14 new opticns classes per yeav
seven years after the transfer.

\ T -

Permit holders will be sukblect gensrally o tns same
obligations under the C37E rules as ars ragular TB0E
members, except that app;lcatiﬂn fees will pes waived in

certain instances. Under certain clrcumstances,
recipients of Permits cor their nominees who move their
principal residenca tc Chicago and qualify under CROE
rules may receive up to s 0,CC0 per Perml: tor
customary moving expense

(b) Recipients of Permits; Manner of Issuing
Permics; Lease Pool

The 75 Permits are t> be issued as follows:

(1) Non-Specialist Firms ("Homesteader Rule”).
Each Exchange non-specialist options firm
{(including scle groprietors) doing business on
the NYSE options floor will be offered the same

number cf Pevmics as rthat firm hed walid NYSE
zloor badges as oI Decesmber S5, 15%35. Howavar
in order for th=2 firm 7o actually r=celve
Permits, the firm's individual padae holders on
that date mUsSt paErsona.~iy guallly and trade on
CBOE as irdividua: p=rmit holders or as
“nominees” of ths firms owning permics
{(Consistent with TBOZ rules psrmitoing
nd COrpvnrations Lo e members,

partnerships
the flvms tnpms

ves may own Permlzs.) C3CE
cn transfers of Permits and
prohibit substitcuticons of nominees in a manner
designed to assure that Permits are not
transferred, and that nominees remain with the

13
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firm at CBOE, for one year after issuance.

12) Specialist Firms. As in the case <f ron-
specialist filrms, =ach Exchange specialisc
optlons firm (1rncluding joOint Docks) wiil =
offered the same number of Permilrs as rhat
firm has valid NYSE floor badges as of

December 5, 1995. However 1in ccntrast to non-
specialist firms, no specified individual will
be required tc ke a speCLallsr firm's nominee
or to move to or remaln at CECQOE as a condition
of a Permit's =fiectiveness. d, tn
speclalist firms can select th c -

B o



become ncminees and use the Permits. MNomi
may be freely substituted, but CBOE may :
limics cn transfers of Permits designesd o2
assure thag Permits are not ctrvansferres Iv
ne year afrer issuance.

3 e
i)
9]
7}
1%

{3) Creation of Lease Pool and Pistribucicn 5=
Prcceads. CB0E will lease cut any ol oo
Permits not issu=d as specified above,

)

as any Permits revoked due toc violatic
restrictions on transfer and bWCSCl"”CLO
nominees, through an auction or other

cbwpec‘*ive process. The proceeds from the

]
4 IR OV I U4 AT

ieases will be distributed pro rata toc the
aporox c1mately 92 persons who, as a resulz of
chelir OTRs, were entitled to possible peneiics,
as discussed above.
{(¢) Transfer Agreement Provisions As Pragmat:i:
Compromises
The elements of the transfer outlined above represent a
series c¢f pragmatic compromises negotiated tn r=concila
the respectlve goals of the Exchange and CBOE. As
noted above, the Exchange sought to minimize the
disruption in the l wes ~f the opticn badzge hilders and
to maxlmize the cpportunity for its opticns tZradsrs and

crokers to continue to make thelr livings in
sptions business after the ctransfer.

In contrast, C80E sought to maximizs the i o
sransierred markec as a wnolie by seeking

trnat the NYSE op:iors speclalists parti :;
rransfer, {2) Zhat NYSE opticn traders an

rrading experi=nce moved to Chicago, and

number of permits issued optimized the viabil

transferred market as a whole and of the busire
the permit holders individually. Thus, for
zne Transfer Agreement's "homesteader" elemenr
designed to support CBOE's general goal of
experienced traders. However, the omission
*omQSCeadiqg ragulrement {or specilalists r
nighesr prioricy attached by CBOE to assuri
£ rthe options specialists participated in
ransfer.

Db

~
-
T
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{(iv}) Purchase Price and Economic Rationaie

The purchase price under the T
$8,0C0,C00. Following is a di
basis supporting this curchass
generally.

3y acguiring the Exchangz's cptions business, (
obraln a tralned pool of talient with expsrisnce in the
trading characteristics of the transferring option classes
and with customer relationships. Assuming chat chese
attribuces and CBOE's own assets enable it at least tc
retain the Exchange's market share, CBOE wi:l acquire a
substantial revenue stream offset by only erglnal
increases in operating costs. (CBOE will ais~ face a ¢cn
time investment in facilities.)

[}

re

Typically 1in the sale ci a goling business, ch= s=ll
receives a multiple of annual revenues, especially
lower fixed or marginal costs, or cther factors, allow tne
purchaser a better opportunity than the seller to realize
benefit from existing or anticipated revenuss. The
Exchange believes that thes Transfer Agreemsnt does no more
than racognize an appropriate sharing of th=s:s r-=venues.

=4 (1

2
1

th

(v) Use wf Proceeds

Tha Excnange will retain $1.2 million of -h= vurchase
price to partially offset Exchange =xit costs and as
compensation for a ten-year licens= given ro. CBOE to list
and trade opticons on the WYSE Compecsita Ind=ix The
Exchange will distribute the remaining $: .45 million of iz
purchase price, net of an appropriate tax res2vrve, on a
©Oro rata casls to all its 1266 mempers, subj=o. to a
determination of whether or not the distripurion will o=
taxed both to the Exchange and to the member recipients.
The tax reserve recognizes that the distribution of rhe
lease pool proceeds discussed elsewnere in tnis filing may
also result in imputed income to the Exchangs. The
Exchange will apply to the Internal Revenue Service for
Privace Letter Rulings to resolve the two tax questions.
Pending receipt of the rulings, CBOE will r=3v rhes $3.8

million into an Escrow Account.

If the Exchange receives an adverse ruling cn the lease
proceeds, a portion of the escrow account will pe relesased
annually as needed to fund tax payments, witn any surplus
reverting to the Exchange's treasury after the lease pcol
terminaces in the year 2004. If the Exchange receives an
adverse ruling on the distribution to the 1266 members,
discribution (net of any tax reserve for thz lease pcool
proceeds) of some or all of che escrow acccunc may be made




to the NYSE Foundation® instead of the 1366 members.
Under no circumstances will escrow funds, =2xcept for
amounts owed to the Exchange and any C[a&ax reserves or
reserve surplus, be distributed -:iher tnan ©o the 137
b=2rs or the NYSE Foundatiocn.

- . -

{vis Conditions to Receiot of Farmits and Le2ase-Focl

1411

The discretionary conditions reguirin payment of
outstanding amounts owing to the Exchange 1mplement
similar, exlsting requirements under the Exchange's
Constitution and rules. (See, e.g., NYSE Constitution,
Article II, Section 8; NYSE Rule 795(d) (i); and NYSE Rule
795.10, Supplementary Material.! The discreticnary
conditicn requiring transier of separated OTRs Lo the
=xchange is a housekeeping matter desigred to assure that
all OTRs, which will have only soecu7ative value at the
ccnclusion of the transfer, are held sither by regular
members or the Exchangs itself.

S
n

\
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B. Basis - The basis under the Securities Exchange Actc of
1934 ("1934 Act") for this proposed rule change is the
requirement under Secticn 6(b) (5} that an exchange have
rules that are designed to prevent fraudulent and
manipulative acts and practices, to promote just and
equitakle principles of ©rade. tc remov= impedimenss oo and
perfact the mechanism ¢ a full and oge:!: market and a
naticral market system, and, In genersl, oo Drofect
investors and the public interestc.

11y curden on

This prcposed rule change does not imps a
a cpriate im furtherance

competilticn that 1s not necessary oOr
cf the purposes of the 1934 Acct.

In Item 4 of SR-CBOE-97-14, CBOE outlines the way in which the
transfer erhances the competitive environment and imposes no
restricricns on trading by NYSE or othnzr markets of rthe stock
cptions ncw traded on NYSE, other than options <n rthe NYSE
Composite Index subject to the license agresment with CBOE. 7Tn
croposed rule change 1ncorporates ltem oI SR-CECE-S7-14.

1Sy
1
U

P
~ The NYSE fcundation, authorized by the Board of Dirsctors of the Exchange 10
Occober 1983 and incorporated as a not-for-profit organization in November
1383, provides funds for educational, civic and charitable purposes. The
Foundation's charitable giving focuses on three main areas: education,
cialicy cf 1:fe, and community. The escrow funds wcu:ld be available for ans
such purposes other than those specif:ically targered at the securities
~ndustry.



i0

5. Self-Regulatory Crganization's Statement on Commants on
the Proposed Rule Change Recelived from Members, Participancs

[

oy Onners

The Exchange has received the following written commznos,
wnicn is attached as a part of Exhibit A, from members =r

lnzerested parties:

-

! A}
i /

- December 16, 1996, to the effect that th=

Letter to Richard Grasso, Chairman and Chist
Executive Officer of the Exchange, from Staphsn 3.
0'Grady, Ffrank Barpato and Greg Tenbekjian, Exchange
ovtions traders, dated November 22, 19%9%, chiacting
to the proposed transaction with CBOE cn ths jrounds
that various classes of options particigants were
not treaced equally. The Exchange has not madse and

could not make any representation to members
concerning exact equality of treatment. 2s mcre
fully explained elsewhere in this filing, the bid
process initiated by the Exchange brought to bear
the dictates of the market which, generally, placed
a higher premium on specialist participation in any
transfer than on participation by brokers. Th=
Exchange, which was under no obligation to obrain
any benefits for any options participants,
was unreasonable 0 reject potential benefi:
almost all options participants, including
whose badge holders were willing to trans:
CBOE, bpecause the marketplace placed a =xi
premium on participation by one group thar

Letter tec Lewis J. Horowitz, Executive V:ics
President of the Exchange, from Joseph
President of the New York Cctton Exchargs,

Exchange had no interest in acquiring
options operations.

Letter to Rudolph Giuliani, Mayor of the Ti:zy o
York, from Mark Green, Public Advocate <f thae Ci-y
of New York, dated Januaxy 8, 1997, regard:ing
possible loss of jobs in New York City zs a resclt
cf the transfer to CBOE.

Letter to the Exchange from Isaac M. Ovad:i
lessor, dated January 9, 1997, reflecting ¢
writer's intent to arbitrate against the Ix
future plans concerning trading rights an
to the federal courts seeking injunctive
The Exchange knows of no basis pursuant

arpitration would be available to Mr. ¢
casis for the granting of an injuncticn

(¥R
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relief with respect to any of the proposed
transactions with CBOE. The Exchange has received
no further written communication from Mr. Ovadian
concerning the matters referred Lo above.

ietter to William Johnston, Pxesi =nc and Chief
Operating Officer of the Exchange, from Cohen,
Duffy, McGowan & CTo., LLC, cated January 16, 1997,
to the effect that the Excna1ge' p ocess for the

proposed transfer to CBOE was and tchat the
economic benefit to members cruoSLng 0 go to CBOE
will surpass anvthing they could have achieved
elsewhere.

Memorandum to William Johnston, President and Chief
Operating Officer cf the Exchange, from Mark Duffy,
an Exchange options trader, dated January 20, 1997,
to the effect that the proposed CBOE transaction is
fair and provides beneficial opportunities.

Letter to William Johnston, President and Chief
Operating Officer of the Exchange, from Lawrence
Helfant, Inc., dated February 4, 1597, indicating
that the firm did not support any possible legal
action against the Exchange by OTR holders with
ra2spect to the proposed transfer vo CB)E and that
endorsed the prcposed transier.

T

Letter to William Johnston, Pr=s:icent and Chief
Cperating Officer cf the Exchange, from BE Parcners,
dated February 12, 1997, tc the effect that the CBCE
proposal was the past of tne progosa.cs from tne
major exchanges fcor transfer o the optlions

business.

Undated notice entitled "An Open Letter To The
Members, Directors, and Chairman cf the New York
Stock Exchange” from certain NYSE options
participants named therein, as distributed on the
Exchange's Options floor, reflectirg opposition to
the proposed transaction. The Exchange notes that
it could simply have terminated its options business
and sought no benefics for any options participants.
However, as 1s more fully explained elsewhere in
this filing, the Exchange has obtained substantial
benefits for a broad cross-section cf options
participants. The objections voiced in this notice
do not take into account the foregcing fact or the
limitations and trade-offs inherent in the
negotiation process necessarily undertaken by the
Zxchange in connection with the proposed
~ransaction. The Exchange pelieves chat all
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objections set forth in this notice have been

addressed in this rule filing and that the proposed
cransactior. will bz seneficial to the Exchange's
overall membership.

{13, Undated and unsigned notice entitled "NYSE Cpticns
Update”, as distributed on the Exchange options
floor, alleging various shortcomings in the proposed
transaction, all of which have been responded to or
axplained in the body of this filing. An
abbreviated reiteration of those responses with
respect to all substantive issues in the notice
follows: (i) the assertion that NYSE members who
have not activated their OTRs will receive no
compensation is not correct; depending upon rulings
from the Internal Revenue Services with respect to
tax treatment of certain proceeds from the
transaction, members may receive a pro rata
distribution of some or all of such proceeds, or
will benefit indirectly from contribution of amounts
to the NYSE Foundation; (ii1) as to OTR lessors
“losing their income” from OTR leases, it is
anticipated that, subject to certaln contingenci=es,
OTR lessors will receive, for 7 years, payments from
rhe lease pool to be maintained by CBOE which will
excead lease paym~nts now received for OTRs; and
{1i1) as to current “operatives” ¢f OTRs receiving
"severely limited trading rights on C3I0E", in faax:
CBOE is creating a new and separate crading floor
with new and very broad-basad trading rights

ruies and reguirements.

5. Extension of Time Period for Commission AcCtion

The Exchange does not consent to an extension of the ti
specified in Section 19(b)(2) of the 1934 Act.

1
)
B
]
e
\D
"~
}a
(6]
o}

7. Basis for Summary Effectiveness Pursuant to
Section 1%(b) (3) or for Accelerated Effectiveness
cursusns to Section 19(b) (2)

The Exchange does not seek summary effectiveness or accelerated
effectivernsss of this proposed rule change at this time.
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8. Proposed Rule Change Based on Rules of Another
Self-Requlatorv Organization or of the Commission

This proposed rule change 1s not egd on the rules of another
self-regulactory organization oOr
oroposed rule change 1s related

change of CBOE, SR-CBOE-97-14, :n

se”
the Commission. However, on.s
zhe caréllel proposed rule

nat oboth rule changes address
ge's optlons btusiness to CEBlT.

Certain provisions ¢f that CBCZ rule I11inNg are :incorporatced ov
reference in this NYSE rule filing where indicated.
9. Exhibits

Exhibit 1 - Form of Notice of Proposed Rule Change fer

Publication in the Federal Register.

Exhibit A
(1) Special Membership Bulletin, dated June 24, 1996.
(2) Special Membership Bulletin, dated September 6, 1996.
(3) Special Membership Bulletin, dated October 3, 1996.

(a4} Memorandum to Options Memiiars and Member Organizations,
dated December 9, 1996.

Written comments:

N

{a) Letter to Richard CGrasso. Chairman and Chief Ewxecutive
Officer of the Exchance, from Stephen G. O'Grady, Frank
Barbato and Greg Tenbsxl.an, Exchange options traders,
dated November 22, 15%5.

(b) Letter to Lewis J. Horowitz, Executive Vice President of
the Exchange, from Joseph J. O'Neill, President of the
New York Cotton Exchange, dated December 16, 1996.

(c) Letter to Rudolph Giuliani, Mayor of the City of New
York, from Mark Green, Public Advocate of the City of
New York, dated January 8, 1997.

(d) Letter to the Exchange from Isaac M. Ovadiah, an OTR
lessor, dated January 9, 1997.

{e) Letter to William Johnston, President and Chief
Operating Officer of the Exchange, from Cohen, Duffy,
McGowan & Co., LLC., dated January 16, 1997.
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(f) Memorandum to William Johnston, President and Chief
Operating Officer of the Exchange, f£rom Mark Duffy, an
Exchange options trader, dated January 20, 1997.

(g) Letter to William Jchns-on, President and Chief
Cperating Officer of the Exchange, from Lawrence
Helfant, Inc., dated February 4, 1997.

(h) Letter to William Jonnston, President and Chief
Operating Officer of the Exchange, from BE Partners,
dated February 12, 19%7.

(i) Undated notice entitled "An Open Letter To The Members,
Directors, and Chairman of the New York Stock Exchange’
from certain NYSE options participants named therein.

(3) Undated and unsigned notice entitled "NYSE Options
Update”.

SIGNATURES,
Pursuant to the requirements of the Securities Exchange Act of
1934, as amended, the self-regulatory organization has duly

caused this filing to be signed on its behalf by the undersigned
thereunto duly authorized.

New VYork Stock Exchange, Inc.

By /S/ James E. Buck
James E. Buck
Senior Vice President and Secretary
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April 18, 1997 2_:—-—:
New YOk
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Ms. Margaret J. Blake

Special Counsel

Division of Market Regulation

Cecurities and Exchange Commissicn TFPURITITS SN EXTRENG: DRSO

“n 5th Street, NJW, DR D

Mail Swp 5-1 _ .

W shington, DC 20549 4RR 2 2 1997

Re; Amendment w File Mo. SR-NYSE-97-05 el ndr MARNET B

Options Transfer with CBOE

2. Dear Ms. Blake:

By this letter, the New York Stack Exchange, Inc. i “Exchange™) amnends its proposed
rule change under file number SR-NYSE-97-08 (the *RBuie Change™) made pursuant o
Rule [9b-4 under the Securities Exchznge Act of 1634, 1o e fullowing effecu:

Notwithstanding any conirary prevision of she Rule Changa, any surpius, in
excess of $1,000Q, of reserve sax funds remaining in the ¢scrow account after
funding of any Exchange tax payments on lease pool proceeds shall not reve-
the Exchange treasury but, insiead, shall be paid, in the Exchange’s dis~

either to the NYSE Foundation or pro rata to the Exchange’s 1366 merni.. 5.
The foregoing shall not limit other permitted distributions {rom the escrow
account. Except as expressly set forth herein, the Rule Change is not otherwisc
amended.

Please conuct the undersigned or Rickarc P. Bernard (212-656-2222) with any
questions or comments, :

Sincerely yours,
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RECEWED Fax 212 556 2287
APR 2 4 1997 Richard P. Bernaux
Executive Yice Prmaid
BILISiG8 OF MARKY: kel o ANOR General Counsel
April 21, 1997 ﬁ .
P E.‘.‘
: j',"ﬁ* "f FE ?SE
Michael A. Walinska J:.,,% . .f"'} H—;*f : New York
Branch Chief 'ybw , . RN i ‘!\ X Stock Exchange, Inc.
Division of Market Regulation e . RIS PN ~
Securities and Exchange Commission Y, BERE:-C PO
450 5th Street, N.W, e i
H LS e
Mail Stop 5-1 d:s"
v/ashington, D.C. 20549
Re: 2 Conceming SR-NYSE-97-05

Dear Mr. Walinskas:

You have asked the Exchange 16 respond 10 the folluwing five comment
letters received by the Commission i.1 connection with Exchange filing SR-
NYSE-97-05 (the "Exchange Filing"), which ¢oncerns tihe proposed transfer
of the Exchange's options business to the Chicago Board Options Sxchange
("CBOE"): (1) letter dated March 10, 1997, from Simon Erlich, (2) letter
dated Mareh 11, 1987, from Andrew Rothiein, (3) letter dated April 1, 1297,
from Ernest M. Cortegiano, and (4) letters dated April 4, 1997 and April 10,
1997, from Isaac M. Qvadiah. Our response follows.

Three of the letters oppose the proposed transfer on the grounds that it is
allegedly "anti-competitive,” "discriminatory.” or otherwisa wrongful due to
certain diffarences in the Genefits available to Exchange specialist and non-
specialist firms. As was explained in the Exchange Filing, the Exchange
initiated a broad-based tender process in connection with the transfer of its
options business. This process brought to bear the dictates of the market
which, generally, placed a premium on specialists, as opposad to non-
specialists, participating in any transfer. The distinction in the Exchange's
agreement with CBOE that allows substitution of nominess by sp.zialist
firms but prohibits substitution by non-speecialist firms in order to obtain
CBOE trading permits reflects that premium. There is nothing anti-
competitive in the market establishing such a distinction between two types
of options market participants with largely disparate backgrounds, rights,
duties and functions. This is especially true in light of the fact that a badge
holder of a non-specialist firm can receive the benefits of a permit so long as
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he or she contributes the attributes that CBOE believes will most enhance

- the success of the transferred market: personal sxills, personal experience

and continuity of personal participation.

The allegations of unreasonable discrimination among the classes of potential
¢claimants to the trading rights must also be conside 1 in the context of the
economic hecessity of rationing the.permits. The u. .erse of potential
claimants includes not only the badge holders, their firms and the 92 holders
of "activated” OTRs, but alsc the hoiders of the other 1274 "unactivated”
OTRs. CBOE felt strongly, and cur own exparience with OTR valuation
validated, that the transferred market would econcmically support oniy a
limited number of permits. Through negotiation, we arrived at 75. The
various ways in which each elass of potentiai claimants is satisfied reflect
our effort with CBOE to optimally ratior the 75 permits and the revenue fro o
the transfer among the more than 140) claimants in a way that also
maximized the business opportunities created in the transferred market. .
Whiie other outcomes certainly were possible, we believe the negotiated
resolution passes the tests ot both reason and fairness.

Three of the letters assert as inappropriate the proposal that the Exchange
have discretion to require holders of options trading rights {"OTR"} that are
separated from their Exchange equity memberships to surrender these OTRs
3s a condition of raceiving payments undar the lease pooc! to be established
by CBOE. These assertions are mecot because, although the Exchange
beligves that the surrender of such OTRs would be a permissible and
appropriate housekeeping measure, it has determined not to require such
surrender as a condition of participation in the CBOE lease pool.

Two of the letters aliude to lost or reduced OTR lease revenuss that allegedly
will result from the transfer. These letters ignore the fact that, subject to
certain contingencies, OTR owners will receive, for seven years, payments
from the CBOE lease pool that are anticipated to substantially exceed typical
lease payments now received for OTRs. Moreover, had the Exchange simply
ceased operation of its options business vyvithout transferring it to CBOE, OTR
lessors would thereafter have received no lease payments of any kind.

Finally, in considering claims by OTR holders of “entitlements” and allegation
by them of lost revenues, one must bear in mind that OTRs are mere licenses
for access to certain trading facilities that are about to evaporate. OTRs
carry none of the attributes of equity ownership, such as voting rights and
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the right to participate in iiquidation proceeds, tha! attach o the 1366
regular membarships.

Various assertions in the letters to the effact thet *he proscsid transaction
-, ith CBOE is "monopolistic” or an unlawfyl circumventicn of Commission
policy on dual listings of options are- simply wrong. The Exchange and CBOE
have no agreement ar understanding, 2xpress of imglied, o restnet dual
listings of cptions or to restrict, monopolizz or foreciose any market.

Related assertions about the tasis for valuing the trarsaction, such as that
<be only inherent value in the proposed “ransfer is the Exchange's “covenant
not te compete”, are aimilar'y woong, tor sgveral reasns Firy, :’r:a.transfer
agreement with CBOE does rot contain a covenant noi 1o comosts,’
Second, the assertions ignere the vaiue inberent in obtairing a trained pooi of
-talent with experience in the trading characteristics of their respective
opticrs classes and established customer relationships and revenue streams.
Last, it ignores the value inharent in the 10 year license to CBOE for use of
the NYSE Composite Index. In any evant, the value of the transfer of the
Exchange’s options business wes determined by competitive tids in a free
and open market setting.

Certain of the arguments in the comment letters are speculative or based on
manifest factual error. in addition. a f2w arguments are directed 3t the
structura of the CBOE market. W nave not tried 10 jespond 2 either type
of argument. However, if we have failed to address any particular comment
that you believe merits discussion, or if any of our responses requires
elaboration, please do not hesitate to bring it to our atterncion.

Very truly yours,

' The transfer agreament between the Exchange und CBOE does not prohibit
competition between them. It does provide for a one-tirne, “benefit of the
bargain” payment of $500,000 tc CBOE shouid the Exchange aperate a
trading facility for the purpose of 2fiecting trades in Optians (as defined)
withir one vear of the transfer.

- —— e -
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Bigr Board Sees Only Limited Demand

For Night Trading, but Feels Compelled‘.

By Greg Ip
Staff Reporter of THE WALL STREET JOURNAL

NEW YORK-Despite seeing little de-
mand or need, the New York Stock Ex-
change may extend its trading hours for
competitive reasons, said Richard Grasso,
its chief executive officer.

The remarks were the exchange’s latest
update on the issue of starting an evening-
hours trading session to continue trading
stocks after the usual 4 p.m. Eastern-time
close. Such extended trading could come to
U.S. stock markets as early as July if those
pressing for it have their way; or it may
not happen until next year, if at all,

*“No one understands why it’s going to
happen, but everyone beheves it will hap-

- pen,” Mr. Grasso
said in an inter-
view. “I'd prefer
that it not. I don’t
think there is suffi-
cient demand. But I
don’t think anyone
is willing to say
they're willing to
lgive up] to a com-
petitor a potentiat
inroad.”

Some securities-
industry  execu-
Richard Grasso tives are also both-

pidhiniadhathnntkd ered by the rush.

“It seems to be an ego race by the stock
exchange and the Nasdaq as far as who's
going to do this first,"” said Benjamin Ed-
wards, chairman and chief executive offi-
cer of A.G. Edwards Inc., one of the largest
full-service brokerage firms serving pri-
marily individuals. “I don’'t know why
there’s a rush. If there’s a desirable thing
to do, we should take our time and let peo-
ple gear up for it so it doesn't cause chaos.”

Mr. Grasso also questioned if investors
who enter orders in the evening would ac-

- tually want those orders executed then, as

some discount-brokerage-firm executives
maintain. Instead, they may want to par-
ticipate in the heavy volune of trading
available at the opening of trading, he said
at a news conference announcing the Big
Board listing later this year of Japan's
Tayota Motor Corp.

Nasdagq Is Set to Vote

The board of the Nasdaq Stock Market
is to vote tomerrow on a proposal to add an
evening trading session from 5:30 to 9 p.m.
Eastern time from Monday to Thursday.
Current trading hours are 9:30 a.ni. to 4
p.m., Monday to Fnday The board of the

£ Omnnsnttine Nanl.

Inc., is expected to launch an evening trad-

ing session for.individuals in mid-July. In--
stinet Corp., a unit of Britain's Reuters :

Group PLC, is also planning to offer
evening trading to individuals. But unlike

these competitors, Nasdaq and the Big,

Board will need the Securities and Ex-
change Commission’s approval to extend
hours. The SEC has indicated it first wants

assurances that the markets are fully pre-'

pared tu handle the year-2000 coniputer
bug.

Mr. Grasso acknowledged as much,
saying he worries “about the yuality and
depth of liguidity. We have got a major sys-
temic issue coming up in terms of the mil-
lennium change.”

The Specialists’ Situation

Mr. Grasso said the exchange's floor
specialists, who must use their capital to

keep bid-ask spreads narrow and price

movements orderly in individual stocks,
will likely be held to different standards in

the evening, when a given stock will have .

less voluine, and thus trade differently.

- Markets ‘‘have a huge responsibility to

communicate 10 und educate investors not
to expect” the same ease of trading in the
evening they have during the day, he said.

Mr. Edwards said firms such as his will
face strains on their computer capacity.
“‘We have a huge investment in computers,
all humming and whirring, doing transac-
tions while the markets are open. When the
markets are closed, we turn a lever or

switch and they stait figuring and sending .

out bills. If you extend the hours . . . the
time we're using our computers fur send
ing bnlls will have to be spent doing trad- "
ing.’'

Sonie regional exchanges may also ex-
tend hours if the primary markets do. I
know the industry doesn’t like it and the

members aren't going to like it, but what

are you going to do—have different hours
from New York?" said Meyer 8. Frucher,
chairman and CEO of the Philadelphia
Stock Exchange.

Representatives for the Chicago Stock

Exchange, the San Francisco-based Pa-
citic Exchange and the Chicago Board Op-
tions Exchange also said if the Big Board
and Nasdaq extend hours, they may follow
suit.

Separately, Mr. Grasso and Mr.
Frucher have talked about what their two
exchanges might be able to do together in
the wake of the smaller exchange's failed

attempt to merge with the NASD's Ameri-"

can Stock Exchange unit, but bo_u_l_ sgid




IV L DL LULIDULUUVULL allu INUITY ragciroi

Eoanstitnitoet

Home | Constitution | Ruies | Help | Search

About the NYSE

Constitution NYSE Constitution
The Constitution of the
New York Stock ‘* ARTICLE | Title Objects Definitions

Exchange, Inc. 3. ARTICLE I! Membership

“* ARTICLE Ill - Meetings of Members
¥ ARTICLE IV - Board of Directors

4 ARTICLE V Board of Executives

¥ ARTICLE VI Officers

% ARTICLE VIl Exchange Contracts

@ ARTICLE VIIl Regulation

¥ ARTICLE IX Disciplinary Proceedings
# ARTICLE X Membership Fees

% ARTICLE XI Arbitration

“: ARTICLE Xl indemnification

@' ARTICLE XH! (Reserved)

¥ ARTICLE XIV Amendments to Constitution
# ARTICLE XV The Gratuity Fund

‘¥ ARTICLE XVI 2003-04 Transition

Bavse comyausteer

[N A ]

Proposed Changes
¥ The SEC approved changes to the NYSE Constitution on February 16, 2005 which

have been incorporated. To review specific changes, please reference SR-NYSE-
2004-54 in the Proposed Rules Section.

© 2005 New York Stock Exchange, Inc. 2 Back to Top | % Print this Page
http://rules.nyse.com/NY SE/Constitution/ 10/16/2005



......

CSECURITIES AND ZXCHANGE CCMMISSION
{Relsase NO. 36-338542 ; File No. SR-NYSE-97-035)
april 23, 1997

1f-Regulatory Crganizationg; New York Stock Exchange, Iuc.;
der Approving Proposed Rule Change and Notice cf rFiling and
Order Granting Accelerated Approval of Amendment No. 1 Relating
to the Agreement Transferring the New York Stock zxchange Oprions
Business to the Chicago Board Optionas Exchange, Incorporated.

1. Introduction

On March 3, 1997, the New York Stock Exchange, Inc., ("NYSE"
or "Exchange") filed with the Securities and Exchange Commission
{("Commission" or "SEC")] pursuant to Section 19(b) (1) of the
Securities Exchange Act of 1934 ("act"),'! and Rule 19b-4
thereunder,? a proposed rule change relating to the agreement
transferring the NYSE’s options buasiness to the Chicago Board
Opticns Exchange, Inc., ("CBOE"). The proposed rule change was
published for comment in Securities Exchange Act Release No.
386376 (March 7, 1997), 62 FR 12671 (March 17, 1997). On April
22, 1997, NYSE amended the filing.’ The Commission received six

comment letters on the proposal.‘

! 15 U.S.C. 78s(b) (1).
2 17 CFR 240.19b-4.

) Letter from James E. Buck, Senior Vice President and
Secretary, NYSE to Margaret J. Blake, Special Counsel,
Division of Market Regulation, Commission (April 18,
1997) .

Letters from Simon Erlich, Options Member, NYSE, tO
Jonathan G. Katz, Secretary, Commission (Maxch 19, 1997)
("Exrlich Letter"); Andrew Rothlein, Stock and Index
Option Broker-Dealer, NYSE, to Jonathan G. Katz,
Secretary, <Commission (April 4, 1997) ("Rothlein
Letter"); Isaac M. Ovadiah, G.P., to Jonathan G. Katz,
Secretary, Commission (April 7, 1997) ("Ovadiah Letter"):
Ernest M. Cortegiano, to Jonathan G. Katz, Secretary,
Commission (April 7, 1997) ("Cortegiano Letter"); Isaac

{continued.. .)
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II. Description of the Proposal

The Exchange h4as stdted that the purpose of the proposed
rule chance is to effecz the fair and orderly transfer of the
NYSE’s opticns business to CBOE and toc secure for traders and
brokers who currently make their living on the Exchange’s options
floor an opportunity to continue their occupations at CBOE.

The Exchange and C3OE executed an agreement ("Transfer
Agreement") as of February 5, 1997 setting forth the terms and
conditions by which CBOE would acquire the NYSE’s options
business. The effective date cf the acquisition is scheduled for
April éa, 1937, subject to fulfillment of conditions specified in
the Transfer Agreement and approval of this proposed rule change
and the parallel filing by CBOE.®

In accordance with the Transfer Agreement, CBOE will create
and issue 75 options trading permits ("Permits"), each having a
seven-year duration. Subject to limited exceptions, the Permits
may not be sold, leased or transferred for a period of one year
after the effective date under the Transfer Agreement. The
Permits will provide for trading on a new and separéte trading
£loor at CBOE’'s Chicago facility. Representatives of the

Exchange’s options community have been provided an opportunity to

‘(...continued)
M. Gvadiah, to Arthur Levitt, Chairman, Commission (April
14, 1997) ("Ovadiah Letter No. 2"); Michael Schwartz,
Chairman, Committee on Options Proposals (April 8, 1997)
("COOP" Letter).

5 On April 23, 1997, the Commission approved the parallel
CBOE filing. See Securities Exchange Act Release No.
38541 (April 23, 1997).

r

¥

TIPS}



A
cora mUe D94 VO4S SEC Sung

3
participate in the design of the new trading floor, which will
have services and support facilities comparable to those used on
C3CE’s principal cptions trading floor. Upon qualification
pursuant to CBOE ruleg, Permit recipients will have (1) the
right to act as broker or dealer in transferred options (i.e.,
cptions traded on NYSE and not dually listed on CBOE), as well as
in options subsequently allocated to the program by CBOE; (2)
the right to trade “by order” ae priancipal on CBOE’s principal
trading facility those options dually listed on NYSE and CBOE;
and (3) the right to trade “by order” as principal on CBOE's
principal trading facility any other classes of CBOE options up
to an aggregate of 20 percent of the holder’s qQuarterly contract
volume on CBOE.

In addition, each NYSE options specialist unit Permit holder
will be appointed as the CBOE Designated Primary Market-Maker
(“DPM”) 1in itsg transferred specialty options. CBOE will allocate
to the new program securities underlying at least 14 new options
classes per year for the first seven years after the transfer.

Permit holders will be deemed limited members of the CBOE,
subject generally to the same obligations under the CBOE rules as
are regular CBOE members, with certain exceptions. One notable
exception is that application fees will be waived in certain
instances. Also, under certain circumstances, recipients of
Permits or their nominees who move their principal residence to
Chicago and qualify under CBOE rules may receive up to $10,000

per Permit for customary moving expenses.
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Each Exchange non-specialist options £irm, including sole
proprietors, doing business on tne NYSE opticns flocr will be
offered the same number of Permicg\as that firm had in valid NYSE
floor badges as of December 5, 1996:\\ngever, in order for thne
firm to actually receive Permits, the fifm’s individual badge
holders on that date must personally qualify and trade on CBCE as
individual Permit holders or as “nominees” of the firms owning
Permits. Consistent with CBOE rules permitting partnerships and
corporations to be members, the firms themselves may own Permits.
CBOE may impose limits on transfers of Permits and prohibit
substitutions of nominees in a manner designed to assure that
Permits are not transferred, and that nominees remain with the
firm at CBOE for one year after issuance.

As in the case of non-specialist firms, each Exchange
specialist options firm, including joint books, will be offered
the same number of Permits as that firm had in valid NYSE floor
badges as of December 5, 1996. However in contrast to non-
specialist firms, no specified individual will be required to be
a specialist firm's nominee or to mové to or remain at CBOE as a
condition of a Permit s effectiveness. Instead, the specialist
firms can select the persons to become nominees and use the
Permits. Nominees may be freely substituted, but CBOE may impose
limits on transfers of Permits designed to assure that Permits
are not transferred for one vyear after issuance.

CBOE will lease out any of the 75 Permits not issued as

specified above, as well as any Permits revoked due to violation

J.uus
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of CBCE restrictions on transfer and substitution of nominees,

thrcugh an auction or other ccmpetitive process. The prcceeds

from the leases will be distributed pro rata to the avoproximately

$2 persons who, as a result of their options trading rights

("OTR"), were entitled to possible benefits.®

The purchase price under the Transfer Agreement is

$5,000,000. The Exchange will retain $1.2 million of the

purchase price to partially offset Exchange exit costs and as

compensation for a ten-year license given to CBOE to list and

trade options on the NYSE Composite Index. The Exchange will

distribute the remaining $3.8 million of the purchase price, net

of an appropriate tax reserve, ©On a pro rata basis to all of its

1366 members, subject to a deterwmination of whether or not the

distribution will be taxed both to the Exchange and to the member

recipients. The tax reserve also includes a component designed

as a precaution to address the possibility that the lease pool

proceeds (discussed herein) may result in imputed income to the

Exchange,

The Exchange will apply to the Internal Revenue

Service for Private Letter Rulings to resolve the two tax

Because there are as many OTRs as there are Exchange
members (a total of 1366), but cnly 92 OTRs were directly
involved in the options business, there was an excess of
1274 OTRs, thus complicating negotiations to obtain cost-
free trading permits. Accordingly, by resolution on
September 5, 1996, the Exchange’s Board limited the
univergse of OTR holders potentially entitled to direct
benefits from the transfer to present and future holders
of the 92 "activated" OTRSs, that is, to: (1) regular
members who already were using or leasing out their OTRe,
(2) holders of OTRs separated from equity memberships,
and (3) subsequent purchasers from them.

;ﬂliuu
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questions. Pending receipt of the rulings, CBOE will pay the
$3.8 millicen into an Escrow Account.

1£ the Exchange receives an adverse ruling on the lease
proceeds, a portion of the escrow account will be released
annually as needed to fund tax payments, with any surplus in
excess of $1000 in the escrow account after funding of any
Exchange tax payments on lease pool proceeds being paid either to
the NYSF Foundation’ or pro rata to the Exchange's 1366 members.®
If the Exchange receives an adverse ruling on the distribution to
the 1366 members, distribution (net of any tax reserve for the
lease pool proceeds) of some or all of the escrow account may be
made to the NYSE Foundation instead of the 1366 members. Under
no circumstances will escrow funds, except for amounts owed to
the Exchange and any tax regerves oOr reserve surplus less than

$1000, be distributed other than to the 1366 members or the NYSE

Foundation.

The NYSE Foundation, authorized by the Board of Directors
of the Exchange in October 1983 and incorporated as a
not-for-profit organization in November 1983, provides
funds for educational, civic and charitable purposes.
The Foundation's charitable giving focuses on three main
areas: education, quality of life, and community. The
escrow funds would be available for any such purposes
other than those specifically targeted at the securities
industry.

See supra note 3. As originally filed, any surplus
remaining in escrow after tax payments on the lease pool
proceeds would revert to the Exchange’'s treasury. The
amendment states that any surplus, in excess of 31000, of
reserve tax funds remaining in the escrow account after
tax payments on lease pool proceeds will be paid either
to the NYSE Foundation or pro rata to the Exchange’s 1366
members.
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The Exchange proposes to retain discretion to require
rayment of outstanding amounts owing to the Exchange by OTR
holders through the distribution lease pool proceeds or by
conditioning the receipt of Permits upon payment of outstanding
debts. (See, e.g., NYSE Constitution, Article II, Section 8;
NYSE Rule 795(d) (i); and NYSE Rule 755.1C, Supplementary
Material.) The Exchange also originally proposed to retain the
discretion to require the transfer of separated OTRsS to the
Exchange. In its letter responding to commenters, however, the
Exchange stated its intention not to exercise this discretion.’
III. Comments

The Commission received six comment letters in response to
the filing, with one commenter submitting two letters.'® Four
commenters opposed the NYSE’s transfer of its options businesg, !
and one commenter favored the transfer.? The Exchange submitted
a letter in response to those commenters in opposition to the

proposal.®

9 See NYSE Letter.

See supra note 4.

1

10, 19%7).

u See COOP Letter.

n

Commission (April 21, 1997) ("NYSE Letter").

See Erlich Letter; Rothlein Letter; Ovadiah Letter (April
4, 1997); Cortegianc Letter; Ovadiah Letter No. 2 (April

Letter from Richard P. Bernard, Executive Vice President
and General Counsel, NYSE, to Michael A. Walinskas,
Senior Special Counsel, Division of Market Regulation,

U
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The four opposing ccmmenters pbelieve tne transfer is
discriminatory in that it treats differently non-gpecialist firms
that have leased their OTRsS versus non-specialist firms thnat have
not .'* Specifically, these commenters argue that a non-
specialist firm leasing out OTRs will not have the right to
receive a Permit on the CBOE, while non-specialist firms that
have not leagsed out their OTRs may receive Permits for their
individual badge holders. One commenter questioned why the
lessees of Permits acquire more privileges than the actual
lessors."”

Three opposing commenters state their disagreement with the
difference in treatment of specialists and non-specialists firms
in the transfer. These commenters arque that allowing
specialist firms to designate a nominee for trading NYSE Options,
while denying that benefit toc non-specialist firms, is anti-
competitive and unfair. One commenter argues that this will have
no ceonstructive purpose and will only serve to drive non-
specialist firms out of business.!

Two'opposing commenters question the actual subject matter

of the sale.!® One commenter questions how one exchange may sell

" gee Erlich Letter; Rothlein Letter; Ovadiah Letter (April

4, 1997); Cortegiano Letter.
3 See Ovadiah Letter (April 4, 1997).

16 See Erlich Letter; Ovadiah Letter (April 4, 1997);
Cortegiano Letter.

1 See Cortegiano Letter.

See Erlich Letter; Cortegiano Letter.

IR NE]
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o anotner exchange that which it has been granted for free

(i.e., the righ*t to trade in certain opticns).® RAnotaer

commenter essentially believes CBOE is purchasing exclusive
listing privileges for the options currently listed on CBOE and
NYSE, as well as trading privileges in those options allocated to
NYSE.®

Two opposing commenters question the validity of the lease
pool.? They telieve there is no assurance that any revenue will
be generated from the lease pool.

One commenter was in favor of the proposal.®? This
commenter believes the relative size of the NYSE Options program,
coupled with the NYSE’'s lack of automatic execution capability
for options, has led to cost inefficiencies. This commenter
believes that the efficiencies available at CBOE will more than
off-set any potential reduction in intermarket competition.

In response to commenters, the Exchange states that the
proposal is not anticompetitive or discriminatory in its
treatment of specialist versus non-specialist firms, but merely
reflects the premium placed on specialists as opposed to non;
specialists participating in the transfer. The Exchange further
states that a badge holder of a non-specialist firm can receive

the benefits of a Permit so long as it contributes the attributes

19 See Erlich Letter.

B
0

ee Cortegiano Letter.

2 See Ovadiah letter; Cortegiano Letter.

See COOP Letter.
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that CBOE pbelieves will most enhance guccess in the transferred
market . The Exchange states that <he number of Permits
negotiated were pased on what the market would economically
support and the desire to maximize the business opportunities
created in the transferred market. The Exchange believes that
the resolution is both reasonable and fair.

In response to commenters’ assertions of lost or reduced OTR
lease revenues as a re2sult of the sale, the Exchange notes that,
subject to certain contingencies, OTR owners will receive, for
cavan years, payments from the CBOE lease pool that are
anticipated t¢ substantially exceed typical lease payments now
received for OTRS. Moreover, the Exchange states that had it
simply ceased operation of its optionsg business without
transferring it to CBOE, OTR lessors would thereafter have
received nc lease payments of any kind.

The Exchange states that the proposal is not monopolistic or
an unlawful circumvention cf Commission policy on dual listing of
options. The Exchange states that it has no agreement with CBOE
to restrict dual listings of options or to restrict, monopolize
or foreclose any market. Furthermore, the Exchange notes that
the agreement with CBOE does not contain a covenant not to
compete. The Exchange has agreed to pay $500,000 to CBOE if,
within one year of the Effective Date, NYSE determines to re-
enter the options business. According to NYSE, this payment acts

as a one-time "benefit of the bargain" payment to CBCE.
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Finally, the Exchange notes that the value of the transfer
cf the Exchange’'s cptions business was determined Dy ccmpetitive
oids in a free and open market setting.

IV. Discusgion

The Commission believes NYSE’'s proposal is consistent with
the requirements of Section 6(b) (5) of the Act.®? Section
6(b) (S) requires, among other things, that the rules of an
exchange be designed to promote just and equitable principles of
trade, perfect the mechanism of a free and open national market
system, and, in general, to further investor protection and the
public interest.

Early last year, the NYSE conducted a strategic review of
the 13-year operation of its options business. In the course of
the review, the Exchange considered the potential for overall
growth in the options industry, explored the needs of the order-
providing firms and the relationships through which the options
business is done, assessed the existing capacity and structure in
the options industry and the Exchange’'s existing and potential
competitive pceition, and examined the scale df the effort
necessary to make the Exchange’'s options business line
profitable. The Exchange concluded that remaining in the options
business, even at the then-current market share, would require
significant capital expenditures, and that any effort to
gignificantly improve market share would require an enormous

expenditure of capital and human resources. After analyzing its

B 15 U.S.C. § 78f(b) (5).
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gtrategic review, the NYSE determined that it was in the best
interest cf its members that the options business be transferred
elsewhere rather than terminated. The Transfer Agreement between
NYSE and the CBOE represents the culmination of NYSE's efforts to
transfer the options business.

Based on the representations of the NYSE, and after review
of the proposed £iling and submitted comment letters, the
Commission has determined the Exchang2‘s proposal is consistent
with the overall public interest. The Exchange conducted a
careful assessments and review of its options business and
determined that it no longer wished to continue this business.
There is nothing in the Act that compels the NYSE to continue to
trade a particular product line. Moreover, the NYSE is pexmitted
to terminate the options business entirely (consistent with an
orderly wind-down of existing positions). Rather than simply
terminate its options business, the NYSE attempted to package its
cptions business as a whole and attempted to transfer it to
another exchange in return for certain privileges accruing to
NYSE options members and consideration paid to NYSE members.

This not only facilitated the transfer of a talent pool to the
CBOE, but also directly benefitted NYSE members.

According to the Exchange, it chose CBOE from among those
exchanges showing interest in the transfer because opportunities
for traders were best at CBOE. Furthermcore, the CBOE bid was
selected through an open and competitive process, with NYSE

determining that the CBOE bid was superior both from a financial

Ll
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perspective, and in terms of the opportunity it promised NYSE
Options traders and brckers to continue making their living in
the options business. The Ccmmission recognizes that the
transfer may create hardships for some existing NYSE members.
However, the Commission believes that the NYSE has made
reagonable efforts to achieve a solution that has maximized the
value of the NYSE Options program. Particularly, given the
available altermative to the NYSE of terminating the business
altogether, the Commission believes the transfer provides
additional opportunities for NYSE options traders and brokers
that the NYSE was under no obligation to provide under the
federal securities laws.

In response to commenters concerns regarding the disparity
in the treatment of specialist firms versus non-specialiat firma,
the Commission believes that such differential treatment is
justified given the available alternatives. As noted by the
Exchange, the elements of the transfer outlined above represent a
series of pragmatic compromises negotiated to reconcile the
respective gocals of the Exchange and CBOE. NYSE sought to
minimize the disruption in the lives of the option badge holders
and to maximize the opportunity for its options traders and
brokers to continue to make their living in the options business
after the transfer.

CBOE sought to maximize the success of the transferred
market as a whole by seeking to assure (1) that the NYSE Options

specialists participated in the transfer, (2) that NYSE Option

LR
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traders and brokers with trading experience moved to Chicago, and
{3) that the number of Permits issued optimized the viability of
the transferred market as a whole and cf the businesses of the
Permit holders individualily. Thus the Tranafer Agreement’'s
“homesteader" element was designed to support CBOE’sS general goal
of attracting experienced traders. However, the omission of a
homesteading requirement for specialists reflects the higher
pricority attached by CBOE to assuring that all of the options
specialiests participated in the transfer. The terms of the
business agreement negotiated and agreed to by the NYSE and CBOE
de not appear inconsistent with the federal securities laws.

The Commission believes that the Transfer Agreement’s
provigion for specialists to designate a nominee constitutes a
reasonable method to encourage specialist firms to participate in
the transfer. The difference in treatment between the specialist
and non-specialist firms recognizes their largely disparate
backgrounds, rights, duties and functions. The Commission
believes it is within the reasonable business judgement of the
CBOE to treat the two types of options traders differently. Due
to the expertise of the specialist firms in trading NYSE Opticns,
the capital commitment of the specialist firms, and the
relationships they have established with order routing firms, it
is reasonable for CBOE to grant them more flexible Permits than
other NYSE Option members.

The Transfer Agreement also provides for differing treatment

among OTR holders. Given the large number of OTR holders, the
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Exchange recognized the need to narrow the group eligible for
Permits based on activity and expertise in trading of NYSE
Options. In this regard, the proposal attempts to create an
incentive to those individuals who actively trade NYSE Options
(i.e., badge holders) to continue their options business at CBOz.
Some commenters opposed this incentive, noting it unjustly
benefits lessees of OTRs over non-specialist firm lessors. Given
the large number of outstanding OTRs, however, the Commission
believes it was reasonable for the Exchange to limit the number
of Permits issued in order to achieve an economically beneficial
transfer of the NYSE Options business. The Exchange made a
determinaticn that the transferred market would economically
support only a limited number of Permits. Therefore, the Permits
were distributed in a way designed toc maximize business
opportunities created in the transferred market, based on its
determination that non-specialist OTR lessors are less likely to
have the knowledge and proficiency of their lessees in trading
'NYSE Options.

However, thé Exchange did not intend to penalize the
lessors, and in an effort to compensate these OTR holders, it
c¢reated the lease pool concept, from which the lessors will
receive direct benefits from leasing of excess Permits. As the
NYSE noted, it anticipates, given certain contingencies, that
payments from the lease pool will exceed lease payments now
received for OTRs. Accordingly, the Commission believes that the

eBtablished limit on Permits, the manner in which they are to be
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distributed, and the lease pool program, are all reasonable
provisions contained in the Transfer Agreement. By limiting
Permits tao experienced NYSE Option traders, the Commission
velieveg the Exchange‘s goal of transferring a pool of txrained
experts in NYSE Options 1is more likely to be met.

Some commenters questioned the validity of the transfer and
believe it is nothing more than the purchase of trading rights in
NYSE-listed options. The Commission would regard any
anticompetitive arrangements in the trading of options to be of
very serious concern, but after reviewing the proposed transfer
closely, the Commission disagrees with these assertions. As the

1 there is

Exchange noted in its letter responding to commenters,
no agreement between NYSE or CBOE to restrict dual listings of
options or to restrict, monopolize or foreclose any market. The
Commission believes that the proposal provides an appropriate
vehicle for the CBOE to purchase, through an organized
transaction, a trained pool of talent with experience in the
trading characteristics of NYSE Options.® The Commission notes
that any other options exchange may, at any time, trade all or
gome NYSE Options. Furthermore, the Commission believes that the
transfer provides a viable choice for those NYSE Options traders

who desire to continue conducting an opticns business. Given

NYSE's expreassed intention to terminate options trading on itg

1 See NYSE Letter.

L The fee paid by the CBOE also reflects, in part, the
ten-year license granted to CBOE to enable it to trade
NYA Options.
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fxchange, the Commission believes that the transfer of the
cpticns business to CBOE will provide NYSE Options firms with
verefits otherwise potentially unavailable if the NYSE firms were
tc negotiate individually wich the CBOE.%

Should the NYSE decide to re-enter the options business
within a year of the Effective Date, it has agreed to pay CBOE
$500,000. The Commission believes this agyeement is reasgonable
and does not constitute a "noncompetition” agreement between CBOE
and NYSE, but instead serves to compensate CBOE for a portion of
the costs associated with acquiring the NYSE‘s Options business
and essentially refund the fee earned by the NYSE for brokering
the transfer of its options business to the CBOE. Moreover, the
payment amount is so small that it would not effectively serve as
any deterrent to the NYSE'S re-entry into trading NYSE Options.

Commenters questioned whether any revenue would be generated
from the lease pool. The Commission believes, based on the
representations of the Exchange, that the proceeds from the lease
pocl may substantially exceed typical lease payments now received
for'OTRs. The Commission notes that if the Exchange had
determined to cease coperation of its options business, OTR
lessors would have received no lease payment of any kind. 1In
this regard, the Commission believes the creation of a lease pool

for distribution of lease proceeds is eguitable.

% The Commission also notes that any NYSE Options firm

always had the ability to become a member of any other
options exchange and conduct an options business on that

. exchamge.
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The Exchange, pursuant to itsg Corgtituticn and rules,
retains the discretion to require payment of outstanding amounts
owing to the Exchange by conditioning the receipt of Permits
thereon, or through the distribution of lease pool proceeds.”

The Commission believes such discretion is reasonable as it will
assure the Exchange that upon the transfer of OTRs, outstanding
debts to the Exchange will be settled. The Commissicn believes
this is reasonable and will not affect the substantive rights of
OTR holders as the provision 1s currently applied for the
transfer of OTRs.

The Commission finds good cause to approve Amendment No. 1
to the filing prior to the 30th day after the date of publication
of the notice of filing because the Amendment does not affect the
substantive rights of the members and accelerated approval will
facilitate the uninterrupted transfer of the NYSE Options
business to CBOE as scheduled.

V. Solicitation of Comments

Interested persons are invited to submit written data,
views, and arguments concerning Amendment No. 1. bersons making
written submission should file six copies thereof with the
Secretary, Securities and Exchange Commission, 450 Fifth Street,
N.W., Washington D.C. 20549. Copies of the submissions, all
subsequent amendments, all written statements with respect to the

proposed rule changes that are filed with the Commission, and all

NYSE Constitution, Article II, Section 8; NYSE Rule
795(d) (i) ; and NYSE Rule 795.10, Supplementary Material.
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written communications reiating to the proposed rule changes
between the Commission and any person, other than those that may
be withheld from the public in accordance with t!* provisions of
5 U.5.C. § 552, will be available for inspection and copying at
the Commission’s Public Reference Section, 450 5th Street, N.W.,
Washington, D.C. 20549. Copies of such filings will also be
available at the principal office of the Exchange. All
submissions should refer to File No. SR-NYSE-97-05 and should be
submitted by [insert date 21 days from the date of publication]
in the Federal Register.
vi. Conclusioq

For the foregoing reagons, the Commission finds that the
proposed rule change and Amendment No. 1 are consistent with the
Act and the rules and regulations thereunder applicable to the
NYSE, and in particular Section 6(b) (5).

IT IS THEREFORE ORDERED, pursuant to Section 19(b) (2) of the
Act,?® that the proposed rule change (File No. SR-NYSE-97-05) be
and hereby is approved, and that Amendment No. 1 filed thereto be
and hereby is approved on an accelerxated basis.

For the Commisgion by the Division of Market Regulation,

pursuant to delegated authority.?

Jonathan G. Katz
Secretary

L 15 U.S.C. 78s8(b) (2).

» 17 CFR 200.30-3(a) (12).
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October 18, 2005: Paul Bennett, NYSE Chief
Economist, Testimony before the U.S. Senate
Banking Committee, Subcommittee on
International Trade and Finance, Hearing
on "Growth and Development of the Derivatives
Market”

Comments on the Development and Reguiation of U.S. Equities and
Derivatives Markets

Mr. Chairman, Ranking Member Bayh, and members of the committee, I
am Paul Bennett, Senior Vice President and Chief Economist at the New
York Stock Exchange (NYSE or Exchangs). On behalf of the New York Stock
Exchange and our Chief Executive Office John Thain, thank you for inviting
me to testify today before the Subcommittee. The NYSE greatly appreciates
your leadership in overseeing the international aspects of our nation's
evolving financial markets. We find curselives at a critical point in that
evolution, and your attention to these issues could not be more timely as
we seek to maintain the compatitive leadership of U.S. financial markets in
the worid and to protact tha interests of investors, both individual and
Institutional.

1. Evolution of today's financial markets

The New York Stock Exchange is the world's largest cash equities
market. We serve 90 million investors, the institutional community and
over 2,700 of the world's leading corporations. The companies listed on
the NYSE have a total global market capitalization of $21 trillion.
During the first nine months of 2005, our average daily trading volume
was 1.61 billion shares, worth over $55 billion a day. We are an
important cog in the capital formation engine, helping to provide
companies and investors with opportunities that translate into job
creation and economic growth.

You have asked us to speak about the growth of the derivatives market
and its role in the U.S. economy. While the NYSE does not run a
derivatives market today, the importance and growth of that market have
had a significant impact on the NYSE, and have helped shape our
strategy for the future,

Equity Market

The U.S. equity market has grown steadily in the past decade. The
consolidated daily volume in the US equity market, including both the
listed market and OTC market, has reached about 4 to 5 billion shares a
day representing $80 to $100 billion traded daily.

Decimalization and technological innovation have continuously
decreased costs for investors on the US equity market. According to the
GAO’s 2005 study on the Securities Market, costs for institutional
investors have decreased by 30% to 53% overall, and by 90% for
individual investors.

Today there are more buyers and sellers than ever before. Forty-two
percent of adults in the U.S. today own shares; moreover, since 1990,
the portion of U.S. households' assets in equities and mutual funds has
nearly doubled, from 9.6% to 16.8% at the end of the second quarter in

hitp://www.nyse.com/content/articles/1129718861884 html 10/20/2005
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2005.

The NYSE is committed to providing those investors the highest value
proposition. And to do so, we must recognize the new realities of
financial services. Today's market differs greatly from that of a
generation ago. The diversified products, the rise in electronic trading,
and the globalization of our capital markets have utterly transformed the
way our markets work.

Derivatives Markets

The biggest financial story of this era may be the bold and imaginative
new ways we are creating to manage risk, reduce the costs of hedging,
and make markets more efficient. For investors, the result is an
explosion of new opportunities to invest in new products on new
platforms.

A derivatives market that started with futures contracts on agricultural
commodities, like butter, milk and live cattle, in the 19 century, has
turned into the principal means for investors to manage their risk no
matter what the investment. Today, options, futures, swaps and other
innovations have become widely used and even required risk
management tools for sophisticated investors and financial
intermediaries. While the $100 billion daily trading is an impressive
figure in the equities market, it has not escaped our attention that the
value of contracts traded on the Chicago Mercantile Exchange (CME)
averaged over $2 trillion a day for the first 6 months of 2004.

And while volume on the NYSE remained relatively flat in 2004, total
volume in equity options, both in the U.S. and abroad, soared by nearly
30%. From 1995 to 2004, options volume has increased by 400%. Over
that same period, the total number of options contracts traded in the U.S.
has risen from 288 million to 1.2 billion.

For futures, the CME’s 2004 annual volume was more than 787 million
contracts, representing double-digit volume gains for the fifth
consecutive year. The Chicago Board of Trade’s (CBOT) 2004 annual
volume reached nearly 600 million contracts, a record high for the
CBOT and the third consecutive record-breaking year for the CBOT.

Competitive Landscape

In addition to the growth in new products and platforms, today's
financial markets are facing a new global challenge to the traditional
leadership of U.S. capital markets.

There is now greater mobility of capital, greater international
participation in local markets, and greater competition among markets in
different geographical areas. Financial institutions, investment firms,
and other financial intermediaries have increased their trading across
national boundaries, in numerous different markets, outside traditional
exchanges and even directly among themselves.

Today, traditional rivals like the Deutsche Borse are becoming better
capitalized, and better competitors. While this is true for the equities
market, it is especially true in the derivatives market. Eurex, which is
jointly owned by Deutsche Borse and SWX Swiss Exchange, is the

http://www.nyse.com/content/articles/ 1129718861884 html
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world’s largest future and options market for euro denominated
derivative instruments. In addition, according to Eurex’s monthly
statistics from third quarter 2005, it has the largest market share in terms
of contract turnover for the entire international options and futures
markets—12.84%. The next four biggest players are CME (11.28%),
CBOT (7.69%), Chicago Board of Options Exchange (CBOE) (5.44%),
and the International Securities Exchange (ISE) (4.88%).

And investors are responding to these opportunities. An increasing
portion of U.S, portfolios is going overseas into non-U.S. investments.
Since 1990, in U.S. investors' portfolios, the equity portion alone of non-
U.S. stocks has nearly tripled, from 6.0% to 16.8%.

In addition, the NY SE's competitors have become stronger through
demutualization and consolidation. In response to growing competition,
many marketplaces in both Europe and the U.S,, such as the London
Stock Exchange plc and Nasdaq, have demutualized to free themselves
from the constraints of their membership structures and to provide
greater flexibility for future growth. In recent years, the number of new
market entrants, the need to respond to the globalization of capital
markets, and the desire to provide global, cross-border services to
clients has also led to a wave of consolidation, both in the U.S. and
abroad.

In order to compete effectively in this global climate, and in order to
provide investors and issuers with the best possible marketplace, we
must become & multi-product, global competitor.

We are looking at the possibility of expanding or adding new platforms
in areas that can benefit from increased transparency. We are currently
seeking an SEC exemption to expand our investor friendly corporate
bond platform to trading unregistered bonds of our listed companies.

We are also making great progress in one fast-growing asset class, U.S.
Exchange Traded Funds (ETFs), whose total funds have soared over
50% last year to $227 billion. ETFs provide investors an excellent way
to manage risk and diversify by trading a portfolio of stocks in a
designated area such as gold, natural resources, the S&P, or Chinese-
based equities.

But ETFs represent only a single star within the giant constellation of
financial markets. We need to expand our universe much more broadly
in order to compete successfully.

NYSE is becoming a public, for-profit company to give us improved
access to capital, and the ability to use stock as acquisition currency. We
arc merging with Archipelago, an outstanding, entrepreneurial company
that is pioneering leading-edge trading platforms and customer focus.

That is also why we are building the Hybrid Market; we are responding
to the demand of many of our customers for greater ability to trade
electronically. The Hybrid Market will give customers the choice of two
investor-friendly paths: either the sub-second speed of automatic
execution, or the price improvement and best value that distinguish the
auction market.

Ten years ago, these changes at the NYSE would have been

http://www.nyse.com/content/articles/1129718861884 html 10/20/2005
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unthinkable. But today, moving forward without these changes is what
would be unthinkable. We must respond to investors’ needs and thereby
preserve the position of the U.S. as the leader in our global financial
marketplace.

IL. Regulatory developments

As you can imagine, there are also regulatory considerations that affect
not only the competitive landscape but also dictate where and how
individuals and their representatives invest their money. Two such
examples are capital requirements for broker-dealers and margin rules
for brokerage accounts.

Capital Requirements

For years, U.S. broker-dealers have moved much of their derivatives
business overseas because of stringent capital requirements that make
conducting such business in the U.S. less attractive.

In August of 2004, the SEC adopted rule amendments that established a
voluntary, alternative method for broker-dealers to compute net capital.
This rule allows them to use internal models to calculate net capital
requirements for market and derivatives related credit risk. One
condition to using this alternative method is that the broker-dealer’s
ultimate holding company and affiliates become consolidated supervised
entities and consent to group wide oversight (consolidated supervision)
from the SEC. Another condition is that the broker-dealer must maintain
$5 billion of tentative net capital in order to participate, which limits the
number of broker-dealers who are able to take advantage of this rule.

The Exchange currently has rule proposals before the SEC to modify its
capital rules to reflect a different level of capital and to change its
margin rules to accommodate derivatives business that may come back
into the U.S. To date, five intemnationally active firms, including
Goldman Sachs, Merrill Lynch, Bear Stearns, L.ehman Brothers and
Morgan Stanley, have either applied or been approved for CSE
(consolidated supervised entity) status.

Relaxation of the capital rules by allowing firms to use internal models
to compute charges has encouraged the firms using this alternative
method to study whether to bring their OTC derivative dealers back into
the U.S. broker-dealer. There is significant benefit to the firms from a
legal netting standpoint to have all transactions with a single
counterparty in one legal entity. They are studying the technology issues
as well as other regulations that might be applicable before reaching a
final decision.

Portfolio Margining

Another regulatory development that affects derivatives concems
potential changes to portfolio margining.

The evolution of the equities and derivatives markets puts into focus the
need to ensure a sensible regulatory approach that will foster
competition among markets and strengthen the U.S. position in the
global marketplace.

http://www.nyse.com/content/articles/1129718861884 .html
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As the Banking Committee’s hearing last month on Commodity Futures
Trading Commission (CFTC) reauthorization highlighted, it is essential
that regulation of the security futures and equities markets maintain the
competitive balance that was established by Congress in 2000 in the
Commodity Futures Modernization Act ("CFMA").

One aspect of that regulation that has been under scrutiny is the margin
rules that apply to different products. We strongly agree with the many
participants in the financial markets, several of whom testified before
the Committee, that portfolio margin rules should be developed not just
for select sectors of the marketplace, but for all equity products.
Currently, margins for security futures customers are calculated using a
strategy-based approach, which computes margin requirements for each
individual position or strategy in a portfolio. Portfolio margining, used
for all futures contracts and for security options at the clearing level, is
nisk-based, and more accurately reflects economic exposure to the
marketplace.

The NYSE is working with the NASD, CBOE, CFTC, and other
commodities exchanges and market participants to develop a portfolio
margin rule that would apply to all equities. We consider this initiative a
top priority and will be working with our fellow regulators to produce a
rule for SEC consideration by year-end.

IIL. Conclusion

Today's financial markets have evolved significantly over a relatively
short period of time. Technological changes have increased the speed of
transactions and reduced the costs of those transactions. The equity
market has grown steadily, while the derivatives market has grown
exponentially with the introduction of new products. The international
competitive landscape has forced U.S. markets and market participants
to think globally.

While some may see this change as a threat, the NYSE sees opportunity.
Investors will increasingly need platforms that can meet all of their
investment needs, including equities, futures, options or swaps. As the
NYSE proceeds with its plans to become a publicly traded company and
merge with Archipelago, thereby increasing our capitalization and
diversifying our product offering, we are looking to take advantage of
the opportunitics that this new competitive landscape will present.

Mr. Chairman, and Ranking Member Bayh, and members of the
committee, thank you for the opportunity to present this testimony. I
look forward to answering your questions.

http://www.nyse.com/content/articles/1129718861884.html 10/20/2005
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Amy Butte’s (the NYSE’s chief financial officer) good faith or diligence
in creating or agreeing to the projections. Schweihs Tr. 159, 207-8. Citi-
group’s opinion letter is entirely appropriate in this respect, as a study by
a financial expert retained by defendant NYSE, Professor Burton Malkiel
of Princeton University, demonstrates, Malkiel Tr. 113:7-11, and indeed
as opinion letters that Willamette and/or Mr. Schweihs themselves have
signed demonstrate.

In particular, while Mr. Schweihs criticizes the NYSE standalone projec-
tions for not containing new areas of business, he admitted in his deposi-
tion that he did not study whether the NYSE had a successful track record
of entering new businesses on its own. Schweihs Tr. 93. He simply “as-
sumed” that if the NYSE pursued new areas of business, it would be prof-
itable. Schweihs Tr. 91-92. Cf. Butte Tr. 187-191. The recent NYSE
announcement cited by Mr. Schweihs was explicitly a vote of confidence
on the combination and the ability of NYSE Group to offer new products
after the merger.

Mr. Schweihs criticizes the Citigroup report for not addressing the ab-
sence of a collar. As the settlement agreement expressly provides, the
Citigroup report addresses the transaction on the terms approved by the
NYSE Board of Directors — not an alternative transaction with a collar
(but without any other terms changing). Sec Hearing Tr. 303-05 (Allison
testimony).

Mr. Schweihs does not dispute the strategic importance of this deal to the
NYSE. Schweihs Tr. 223-225. He simply omits such strategic benefits
from his own fairness analysis.

Mr. Schweihs criticizes the Citigroup report because “there is no effort to
quantify or analyze the impact” of the lock-up restrictions. The Citigroup
opinion expressly states: *“We have taken into consideration the liquidity
of the NYSE Membership Interests; NYSE’s statement contained in the
proxy statement/prospectus, dated November 3, 2005, that the NYSE
Group board of directors intends, as market conditions permit, to provide
former NYSE members with opportunities, from time to time, to sell their
NYSE Group Shares pursuant to a registered secondary offering and to
remove the transfer restrictions on the shares sold; fransfer restrictions
imposed or proposed to be imposed on other exchange demutualization
transactions; and other factors relevant to our liquidity analysis.” As Mr.
Allison testified at the hearing, he (and other NYSE Board members)
viewed the share restrictions as a net positive because, without a share re-
striction, all the shares could be sold at once, damaging the market for the

]
7
{



LIVVILUGLY £ IUIGI T LICHULY FUNG ragelots

» 1 Print

Archipelago Dropped Inet Accord for NYSE Offer,
Documents Show

Nov. 14 (Bloomberg) -- Archipelago Holdings Inc. walked away from an agreement to buy Instinet
Group Inc.’s Inet stock-trading unit In accepting a takeover bid from the New York Stock Exchange,
court documents show.

The " " final" accord with Inet was dated March 16, five days before the chief executive officers of
Archipelago and the NYSE agreed on preliminary terms, according to transcripts of depositions from a
lawsuit against the Big Board's offer, The Inet taiks were code-named ' " Iguana“ by Goldman Sachs
Group Inc. bankers advising Archipelago.

The documents, released by the NYSE to head off criticism of the purchase, also show that the Big
Board last year sought to buy the International Securities Exchange, a stock-options market that
went public in March.

* *These markets have been talking to each other about partnerships and links since day one," sald
Jim Angel, a finance professor at Georgetown University in Washington. * ' As the technology has
changed and regulation has evolved, It seems like an end-game In the consolidation drive.*

A hearing will begin today in New York on a motion to delay voting by NYSE members, set for Dec. 6,
on the Archipelago deal. The purchase, announced In April, would transform the 213-year- old
institution Into a for-profit, publicly traded company valued at about $7.8 billion.

Members will own a 70 percent stake In the combined company, and each willi also get $300,000 In
cash. The remaining 30 percent will go to shareholders of Archipelago, the second-largest U.S.
electronic market.

6,000 Pages

The documents lllustrate that the NYSE didn't want to be left behind as competitors merged or
became for-profit public companies. Nasdaq Stock Market Inc. agreed to buy Instinet, the No. 3
electronic stock market, for $1.88 billion in April. ISE, the biggest U.S. market for stock options,
raised $180 million In Its Initial share sale.

Ten NYSE members, led by Willlam Higgins, are plaintiffs in the suit. They claim the Archipelago
transaction shortchanges members, the NYSE didn't fully explore aitematives, and the takeover was
negotiated with conflicted advice from Goldman, which represented both markets.

More than 6,000 pages of depositions taken between Oct. 11 and Nov. 2, along with exhibits, were
posted on the Big Board's web site at the end of last week.

Any delay in the members’' vote may embolden rivals as they seek to capitallze on the Securities and
Exchange Commission's Regulation NMS. The rules go Into effect next year and require orders to be
done at the best price avaliable electronically.

Army, Navy, Iguana

Nasdaq expects to complete its purchase of Instinet, 62 percent owned by Reuters Group Pic, before
year end. Terms call for Nasdaq to sell Instinet’s institutional brokerage and Lynch, Jones & Ryan
units and keep Inet, an electronic market.

http://www.bloomberg.com/apps/news?pid=71000001&refer=us&sid=a YF35042Zd Yw 12/5/2005
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* *It's unfair for seatholders to take the risk of not voting on this while the rest of the market is
moving," said Christopher Mason, an attorney at New York-based Nixon Peabody LLP that filed a brief
with the court on behalf of 400 members,

Archipelago had a * *final purchase agreement" for Inet on March 16, according to documents
discussed in an Oct. 21 deposition of Herbert Allison, then an NYSE director. The company, based in
Chicago, would have paid an undisclosed price and recelved a loan from Goldman.

Allison was presented with two e-mails between Goldman bankers and Archipelago executives about
negotiations for Inet, called Iguana as a precaution against divulging the name of the company,
according to the transcript. The NYSE was nicknamed Navy, while Archipelago was Army.

*Shook Hands'

John Thain, the NYSE's chief executlve, and Archipelago CEO Gerald Putnam reached a preliminary
accord on the financiai terms of their merger on March 21.

* *We shook hands on a 30/70 deal,” Putnam wrote in an e- mall to Willlam Ford, managing director
of Archipelago's largest shareholder, Greenwich, Connectlcut-based General Atlantic LLC. ' " He sald It
was the best he could get past the shareholders," wrote Putnam, referring to Thain.

**1 don't recall using those words or words like that," Thain said during his six-hour deposition. The
CEOQ said he was merely discussing what wouid be acceptable to NYSE members and the board and
Putnam wanted a two-thirds, one-third split.

Allison, CEO of the New York-based pension fund TIAA-CREF, said in the deposition that he was
unaware of the role ptayed by Goldman in Archipelago's offer of Inet. Another former director, Dennis
Weatherstone, also said he wasn't informed.

ISE Favored

'*1 would liked to have known," Weatherstone, a former CEO of 1.P, Morgan & Co., said during an
Oct. 12 deposition. **1 would have thought that It might put Goldman In conflict problems.' He and
Allison both left the board In August.

Lucas van Praag, a Goldman spokesman, declined to comment. Alilson * " doesn't make comments
related to the boards he serves or has served on," said Stephanie Cohen Glass, a spokeswoman for
TIAA-CREF in New York. Weatherstone didn't return a message left at his New York office for
comment.

The NYSE had been Interested in buying Archipelago since at least October 2004, Edgar S. Woolard
Jr., a NYSE director since August 2004 and retired chalrman of DuPont Co., said during his
deposition. The Blg Board's first pick was the ISE, he sald.

* “The focus was on ISE, with some interest In Archipelago," Woolard said. The board learned in
December, after meetings between executives of the NYSE and the ISE, that the New York- based
options market was ' ‘not Interested" in belng acquired, he said.

“Other Things'

Bruce D. Goldberg, an ISE spokesman, didn't return a telephone message left at his New York office
or an e-mail. Richard Adamonis, a spokesman for the exchange, declined to comment about whether
the NYSE is still interested in a deal.

The Big Board wants to lead the consolidation among U.S. securities exchanges, Thain said on Nov.
10.

" *The most important thing right now Is to get the acquisition we have In the works now closed," he
said at a briefing with reporters at the Securities Industry Association's annual meeting in Boca
Raton, Florida. * ' Then we willl look at other things down the road."

http://www.bloomberg.com/apps/news?pid=71000001&refer=us&sid=aYF35042ZdYw
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To contact the reporter on this story:
Edgar Ortega in New York at ebarrales@bloomberg.net.
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